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This Month’s Cover 


The subject of the second of our new series of covers is the il 
lustrious Babylonian king Hammurabi (2067-2025 B.c.). The 
sixth of a dynasty of energetic rulers, Hammurabi established 
a strong, efficient government at Babylon, making it the capital 
of an empire that extended to the shores of the Mediterranean. 
It continued as a political and intellectual center down to the 
Christian era. One of the important events of his reign was the 
promulgation of the great code of laws for use throughout the 
Babylonian Empire. The code was a great step beyond tribal law; 
there was no blood-feud; no private retribution; judges were made 
responsible to the king and the subject was allowed to appeal to 
the king. Hammurabi’s code is one of mankind’s first efforts to 














achieve a law of universal application. The drawing is by Charles 
F W. Moser. 
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¢ State taxation once was easy. The property tax, a franchise tax, and . 
a few license taxes made up the picture. But now all this is changed. | 
® New and drastic forms of taxation have been created, rates have sky- ae 
rocketed, more and still more tax money is demanded. Today, as never before, every 
correct, continuing tax information is vital to effective, economical business management. aah 
And not just at return time, but all through the year. Tax control must be carefully planned, pee 
plans constantly revised to match the swift pace of present-day tax changes. yh 
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The President's Page 


Loyd Wright 


® Meetings of the House of Dele- 
gates are, to me, thrilling experi- 
ences. The gathering together of 225 
eminent lawyers from the four cor- 
ners of our great nation for the 
purpose of considering the problems 
which face our profession has deep 
signifiance. I am not unwilling to 
admit that I am moved by the sight 
and sound of these leaders of the 
Bar engaging in debate on the many 
matters of interest to the profession 
and the public with which the or- 
ganized Bar concerns itself. 

The Constitution of the American 
Bar Association makes it clear that 
no state or local bar association com- 
mits itself, by its representation in 
the House of Delegates, to accept- 
ance of the decisions of that body. 


i aR RN 


. no action . . . of the House of 
Delegates . . . shall be construed to 
bind . . . any State or local Bar Asso- 
ciation... .— 

However, representing as they do 
every shading of political belief, 
every type of law practice, and every 


geographical area within the nation, 
the decisions of the 225 members of 
the House enjoy a remarkable de- 
gree of acceptance and support 
among the state and local bar asso- 
clations. 

Chis is as it should be, for the 
Bar must, if it is to be effective, 
present a united front on those ques- 
tions which are basic to the success- 
ful performance of its duties in ad- 
ministering our system of justice. A 
splendid example of the results 

which unity of action can achieve is 
afforded by the recent passage by 
the Congress of legislation increas- 
ing federal judicial salaries. The 
more often the Bar can demonstrate 
this sort of unity, the stronger will 












grow its voice and the greater will 
be its potential for service. 

The opportunity for public service 
by the profession increases each time 
a committee of Congress solicits the 
views of our House of Delegates as 
to proposed federal legislation, as 
happens quite frequently. Fifty-one 
members of the Senate and 227 
members of the House of Represen 
tatives are lawyers. These lawyers 
are acutely aware of the representa- 
tive character of the House of Dele- 
gates. They know that a majority of 
the members of the House of Dele- 
gates, 121 out of 225 members, sit as 
the representatives of ninety state 
and local bar associations and other 
legal organizations. They assume 
that when these representatives of 
every segment of the profession 
speak, through the House of Dele- 
gates, these expressions may be re- 
garded as the judgment of the ma- 
jority of the legal profession. 

Of course, it is inevitable that 
some individual lawyers and some 
bar associations will not agree with 
the decisions reached by the House 
of Delegates. This is an altogether 
normal and, in fact, a healthy condi- 
tion for a profession such as ours. 
However, once our representatives 
have discharged their duties as 
spokesmen for our views as to mat- 
ters before the House of Delegates, 
we should all recognize the House’s 
decision for what it is—an expression 
of the considered judgment of the 
majority. 

Granting that today’s majority 
may become tomorrow’s minority, 
we will do ourselves credit as a pro- 
fession if those of us who constitute 
the minority on any given issue ex- 





ercise care to make it understood in 
our expressions to the public that 
our views are those of a minority. 

As lawyers we must continually 
display to the public admirable 
qualities of self-discipline. We are 
steeped in a tradition which gives us 
insight into the advantages which 
come from minority recognition of 
majority will. The public expects 
us to display the same qualities as 
an organized Bar. 

I have quoted above a section of 
our American Bar Association Con- 
stitution which seems to me to create 
a climate which is not conducive to 
unity of expression by the organized 
Bar. If my views are correct, this 
section will at some future date re- 
quire amendment. Our object must 
be the strengthening of the voice of 
our profession and the increase of 
its potential for service. 

Several matters considered by the 
House at its February meeting are of 
such importance as to prompt me 
to comment on them and to direct 
your attention to the subsequent 
pages of this issue of the JOURNAL, 
where they are set forth in more 
detail. 

Judge Orie Phillips, Chairman of 
our Special Committee on Disci- 
plinary Procedures, reported that a 
final draft of the Model Rules of 
Court for Disciplinary Proceedings 
was being circulated to state and 
local bar associations. I urge that all 
associations give this matter top 
priority attention. Great credit will 
be reflected upon the profession if 
we see to it that these Rules receive 
serious consideration at this formu- 

(Continued on page 317) 
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greatly increased scope... thousands upon 
thousands of entirely new citations never be- 
fore available ... re-edited and rearranged 
for amazingly faster and even more accurate 
results .. . especially designed for the pains- 


taking lawyer who cannot afford to miss a 


citation. 
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The objects of the American Bar Association, a voluntary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of ju- 
dicial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the na- 
tion and in the respective states as are within these objects, in the interest of the legal profession and of the public. 
Through representation of state, territory and local bar associations in the House of Delegates of the Associa- 
tion, as well as large membership from the Bar of each state and territory, the Association endeavors to reflect, so 
far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Busi- 
ness Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor 
Relations Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 
and Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their respective fields. Membership in the Junior Bar Confer- 
ence is limited to members of the Association under the age of 36, who are automatically enrolled therein 
upon their election to membership in the Association. All members of the Association are eligible for membership 
in any of the other Sections. 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Applications for membership require the endorsement of 
a member of the Association in good standing and are considered in each case by a Committee on Admissions of 
the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides or has 
his principal office, or is a member of a federal, state or territorial court of record of a state or territory in which 
he resides or has his principal office, the application is referred to the Committee on Admissions for one of such 
states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he re- 
sides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant for- 
merly resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the 
proper Committee on Admissions, an applicant is deemed nominated for membership. All nominations made 
pursuant to these provisions are reported to the Board of Governors for election. Four negative votes in the Board 
of Governors prevent an applicant’s election. 

Dues are $16.00 a year, except for the first two years after an applicant’s admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the Jour- 
NAL. There are no additional dues for membership in the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the Section of Bar Activities and the Section of Criminal Law are 
$2.00 a year; dues for the Section of Administrative Law, the Section of Antitrust Law, the Section of Insurance 
Law, the Section of Mineral Law and the Section of Patent, Trade-Mark and Copyright Law are $5.00 a year; 
dues for the Section of Labor Relations Law and the Section of Taxation are $6.00 a year; dues for all other Sec- 
tions are $3.00 a year. 

Blank forms of proposal for membership may be obtained from the Association offices at 1155 East Sixtieth 
Street, Chicago 37, Illinois. 
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immediately following the 


1955 Annual Meeting 
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THE SHIP: 
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Completely air-conditioned 


Friday, August 26th, 
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Views of Our Readers 











= Members of our Association are invited to submit short communications ex- 
pressing their opinions, or giving information, as to any matter appearing in the 
Journal or otherwise within the provinee of our Association. Statements which do 
not exceed 300 words will be most suitable. The Board of Editors reserves the 
selection of communications which it will publish and may reject because of length. 
The Board is not responsible for matters stated or views expressed in any com- 


munication. 





The Status of Forces Agreement— 
In Reply to Mr. Bowen 


®# In Mr. Ivan Bowen’s article pub- 
lished in the February issue of the 
JourNaL, there is a section entitled 
“A Minor Offense . . . A Five-Year 
Sentence”, which is inaccurate in 
many respects. For example, the 
NATO Status of Forces Agreement 
does not, as Mr. Bowen states, sur- 
render the constitutional rights of 
soldiers of the United States serving 
on foreign soil by subjecting them 
to the criminal and civil laws of such 
foreign nation. Inasmuch as the Con- 
stitution cannot limit the operation 
of foreign courts within the territory 
of a foreign nation, I fail to see how 
an American citizen in such a coun- 
try has any “constitutional rights’ to 
surrender. 

Mr. Bowen also states that for a 
minor offense Private Richard Keefe 
received a five-year sentence from a 
French court. Private Keefe pleaded 
guilty and was convicted of a crime 
best described as highway robbery, 
during which he and a companion 
brutally beat and garroted an elder- 
ly taxi driver and stole his taxicab. 
Under the Table of Maximum Pun- 
ishments of the Uniform Code of 
Military Justice, the offense of rob- 
bery is punishable by confinement 
at hard labor for ten years. Contrary 
to what Mr. Bowen states, such a 
serious offense could not have been 
tried by a summary court martial. 
The punishment meted out by the 
French court was well within the 
limits established for United States 
courts martial for such an offense. 
Mr. Bowen’s article implies that 
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except for the Status of Forces Agree- 
ment American servicemen would 
not have been subject to trial by 
foreign courts. This is not true. For- 
eign courts in France and elsewhere 
had tried and had confined Ameri- 
can servicemen prior to the Status 
of Forces Agreement. Moreover, a 
reading of the Status of Forces 
Agreement will readily reveal that it 
guarantees protections to which our 
servicemen in NATO _ countries 
might not otherwise be entitled. 
C. B. MICKELWAIT 
Major General, USA 


Office of the Judge Advocate General 
Department of the Army 
Washington, D. C. 


The Status of Our Soldiers 
Under Foreign Law 


=" There is such a slight regard for 
accuracy in Mr. Bowen’s article in 
the February issue of the JOURNAL 
that it may be misleading to single 
out any particular section for com- 
ment. However, the first three para- 
graphs of the section titled “A Mi- 
nor Offense. . . . A Five-Year Sen- 
tence” reflect so many misconcep- 
tions that they should not pass un- 
noticed. They are in error in the fol- 
lowing respects: 

1. Under Article VII of the 
NATO Status of Forces Agreement, 
members of the Armed Forces are 
not in fact subject to the criminal 
law of the host state in all cases. The 
United States authorities exercise 
primary jurisdiction over all offenses 
committed by military personnel in 
the performance of their official du- 
ties or against other members of the 
United States Armed Forces and ac- 
companying civilians. 





2. The NATO Status 
Agreement surrenders no constitu- 


of Forces 





tional rights of American citizens. 
Lhe United States Constitution does 
not govern the actions of foreign 
courts and authorities and limits the 
application of the law of a sovereign 
state within its own territory. Fur- 
thermore, as the Attorney General 
of the United States has pointed out, 
members of the armed forces of a 
foreign state do not under interna- 
tional law enjoy an absolute immu- 
nity from the jurisdiction of the host 
state for all offenses committed with- 
in its territory. If Mr. Bowen be- 
lieves that American soldiers should 
not serve outside the United States, 
where they will necessarily become 
subject to some degree to foreign 
law, he should say so. 

3. Private Keele was not a drafted 
G.I. He enlisted. 

t. The offense of 
Keefe 
were found guilty in the case re- 
ferred to by Mr. Bowen was hardly 


Private 
enlisted 


which 


and another man 


a minor one. . . 

5. It should be pointed out that 
Keefe already had six convictions by 
courts martial. This case would have 
meant his seventh. Mr. Bowen’s so- 
licitude for the man’s wife and little 
children seems somewhat 
dent than that of Private Keete. 

6. Prior to the conclusion of the 
North Atlantic Treaty and the 
NATO Status of Forces Agreement, 
the been 
over which, under both customary 
international law and our arrange- 
ments with France, the French 
courts could have exercised juris- 


more ar- 


offense would have one 


diction. ... 

7. It is neither accurate nor fait 
to the United States forces stationed 
in foreign countries to say that a 
deserter who rapes a woman or an 
absentee who attacks a civilian in 
the host country “would represent 
the sovereign power of the United 
States on foreign soil”. Would a 
French soldier who committed these 
acts in Minnesota represent the sov 
ereign power of France and be im 
mune from the jurisdiction of the 
Minnesota courts? .. . 


(Continued on page 298) 
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orders received 

prior to May 1, 1955 
will be filled at the 
pre-publication price of 


$1500 
More than 6000 biographical sketches giving such information as — 


court assignment * method of designation * expiration of term 


birthday * date of marriage * parents * spouse and children 


honors * civic posts * former professional affiliations 


former public offices held * fraternal organizations 


scholastic history + literary works + office and home addresses 
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(Continued from page 296) 


The rest of Mr. Bowen's article 
seems on approximately the same 
level of accuracy. It would take con- 
siderable patience to enumerate all 
the other instances in which he goes 
astray. If any of your readers are 
tempted to entertain themselves by 
compiling such a list, they may de- 
rive some amusement from compar- 
ing Mr. Bowen’s extreme views on 
state sovereignty with those held by 
Soviet lawyers and statesmen. 

R. R. BAxTER 


Cambridge, Massachusetts 


The Facts in the 

Case of Private Keefe 

® Although I am in full sympathy 
with the opinion so ably expressed 
by Mr. Ivan Bowen in the February 
JouRNAL, pages 146 et seq., that 
world government threatens our 
Constitution, I feel that his selec- 
tion of the case of Private Keefe 
(pages 149 and 177) as a horrible 
example of the working of the Status 
of Forces Agreement was unfortu- 
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nate. The prominent sub-title, “A 
Minor Offense”, and the statement 
that it would have merited only a 
summary court martial under Amer- 
ican military law, are too much in 
line with the frequent attitude that 
almost anything for which a soldier 
has been severely punished would 
have been treated as a mere boyish 
prank in civil life... 

Our forces are stationed on 
French soil by consent of the French 
who, having the right to withhold 
consent, also have the right to quali- 
fy it. France is not a_ satellite, 
obliged to receive our troops willy- 
nilly. Even if we could “throw our 
weight around” enough to compel 
complete immunity from local law, 
doing so would open us to the com- 
plaint our forefathers made against 
George III in the Declaration of 
Independence: “He has affected to 
render the Military independent of 
and superior to the Civil Power’— 
in this instance the civil power of 
the French Republic. What would 
this do to harmonious relations in 
the anti-Communist world? 

In the words of Grover Cleveland, 
a situation and not a theory con- 
fronts us in the disposition of our 
forces to meet the Red threat. De- 
spite my agreement with Mr. Bow- 
en's thesis, and mindful of the 
danger of our constitutional rights 
being whittled away by exceptions, 
it seems to me that the situation 
leaves no practical alternative to 
accepting the judgment of President 
Eisenhower in giving other coun- 
tries police power over off-duty 
offenses of our men stationed there- 
in. 

I have been a member of the 
American Bar Association 
1928, am a retired colonel of the 
Judge Advocate Reserve, served 
overseas as an enlisted man in World 
War I and three years in Africa and 
Europe in and after World War II. 

Rosert W. WILSON 
Tampa, Florida 


since 


Some Words of Praise 
for Judge Palmer’s Article 


® The thesis by Judge William J. 
Palmer in the November and De- 





cember issues of the AMERICAN BAR 
ASSOCIATION JOURNAL entitled “The 
Lawyer and Capitalism” admirably 
distinguishes between the system of 
competitive enterprise of capitalist 
states and the controlled system of 
economy advocated by communists 
and socialists. 

Judge Palmer’s reminder of the 
natural instincts of human beings 
for freedom in the exercise of their 
minds and energies—the dignity of 
man—is soul-stirring; his exposé of 
the fallacies of communist dogma 
and socialist theories is logical and 
convincing; his warning of danger 
of loss or impairment of rights ex- 
isting under open and competitive 
capitalism is disturbing; his plea to 
lawyers to exert their influence for 
the preservation of free and com- 
petitive capitalism is a challenge to 
the common sense, civic responsibil- 
ity and will to survive of all mem- 
bers of the legal profession. 

All lawyers should read this 
treatise and learn the lesson and 
heed the warning presented therein. 

WILLIAM C. BROOKER 


Hillsborough County Court 
Tampa, Florida 


The Section of Criminal Law 


® Since this is the first letter I have 
ever written in nearly twenty years 
of membership in the American Bar 
Association and during that time an 
interested reader of the JOURNAL, 
and an occasional contributor to 
your book review column, I hope 
you will indulge me enough to con- 
sider a comment I have on what 
seems to me to be a hardly gracious 
editorial entitled “The Sentence of 
the Court”. In this editorial you 
seem to infer that the Section had 
fallen to a pretty low estate and that 
this at long last is to be remedied. 
Much of my interest since becom- 
ing a member of the Association has 
been devoted to the Section of Crim- 
inal Law, and I have done my level 
best in the Association with others 
whom you call “outstanding law- 
yers” to interest people in the work 
of the Section. Admittedly this has 
been difficult and discouraging for 
(Continued on page 300) 
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From the publishers of The 
United States LAW WEEK come 
these authoritative reports of 
interest to the practicing at- 
torney: 

Daily Report 
for Executives 
Daily Labor Report 
Report on the 
Business Outlook 
Labor Relations Reporter 
The United States 
Patents Quarterly 
International 
Trade Reporter 


For details write: 


The Bureau of 
National Affairs, Inc. 
1231 24th St., N. W. 
Washington 7, D. C. 
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the reasons you state, but if you will 
check back I think you will find that, 
at least so far as public interest is 
concerned, our meetings and activi- 
ties have attracted as much comment 
and interest as any other group in 
the Association. 

The present Chief Justice, as you 
know, was for many years a Vice 
Chairman of our Section, attended 
many of our meetings and presided 
on several occasions. Other distin- 
guished jurists, including Mr. Jus- 
tice Jackson, Mr. Justice Clark, Chief 
Judge Parker and many others, have 
given generously of their time to the 
work of the Section. Our meetings, 
albeit they were frequently banished 
to some back corner room, have been 
on the whole well attended. Such 
speakers as Adlai Stevenson, Senator 
Donnell, Senator Kefauver, as well 
as the jurists I have mentioned, have 
attracted wide attention; and I can- 
not help but believe brought con- 
siderable public approval of the Bar 
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Association because each of these 
gentlemen pointed up questions that 
interested the public. 

Also, of course, it was our Section 
that according to Mr. Justice Jackson 
cradled the Bar Association’s present 
activities in research on criminal jus- 
tice. We also, I think, can take a 
large measure of credit for the de- 
velopment and adoption of the Fed- 
eral Rules of Criminal Procedure, 
and there have been other activities 
of equal importance. I, of course, do 
not like to be thin-skinned about 
these matters nor do I or any other 
member of the Section seek any ap- 
probation. Certainly there has been 
no officer of the Section with whom 
I am acquainted who attempted to 
use it in order to promote his own 
aspirations either in the Association 
or elsewhere. What the Section has 
done was, we sincerely believe, pro 
bono publico and without an eye to 
receiving any offices or awards. 

I hope, therefore, you will put 
yourself in the position of Mr. Chief 
Justice Warren, Judge Justin Miller, 
Jim Robinson, Arthur Freund, Wal- 
ter Armstrong or others who have 
borne the laboring oar and read the 
editorial again and see if you can 
understand the basis for at least a 
modicum of disillusionment. 

James V. BENNETT 
Federal Bureau of Prisons 
Washington, D. C. 
[Eprror’s Notre: The editorial re- 
ferred to by Mr. Bennett was in- 
tended to be a factual statement. No 
reflection upon the Section of Crimi- 
nal Law, or any of its officers or 
members, was intended.) 


Mr. Keeffe Replies 
to Mr. Breuer 


® With considerable amazement I 
have read the letter of Ernest Henry 
Breuer, New York State Law Librar- 
ian, which you published in the No- 
vember issue. 

One part of my July book review, 
to which Mr. Breuer takes exception 
reads: 

Suppose you are a practicing lawyer 
at Yuma, Arizona, and you have just 
been retained in an anti-trust case. ... 


You go to your county law library 


and consult the librarian. If the coun- 
ty library at Yuma resembles the one 
in Chemung County, New York, or 
Hamilton County, Tennessee, the two 
I know best, you will regretfully be 
told that there are no books on the 
subject in the library and the librarian 
has no books to suggest to you to read. 


Now, if Mrs. McCarthy, the coun- 
ty law librarian of Chemung Coun- 
ty, or Mrs. Stowers, the county law 
librarian of Hamilton County, had 
written to complain of this para- 
graph, I really would have been em- 
barrassed. No two people have ever 
been more courteous and helpful to 
me during the hours I spent in re- 
search in their lovely libraries. When 
I said they “had no books to sug- 
gest”, I meant not to reflect on these 
two able, fine women, but to call to 
the attention of the profession the 
absence of an adequate catalogue of 
law books. Until the catalogue of 
Julius Marke was published, there 
was no reference work available to 
which Mrs. McCarthy in Elmira, 
New York, or Mrs. Stowers in Chat- 
tanooga, Tennessee, or Mrs. Spelvin 
in Yuma, Arizona, could turn to dis- 
cover what books have been written 
on anti-trust or any other field. 

This is why in my review of Julius 
Marke’s book I said: 


The result [publication of the 
Marke catalogue] is, whether you are 
a lawyer in Yuma or Chemung 
County, New York or Hamilton Coun- 
ty, Tennessee, you can have at your 
finger tips by means of an _ inter- 
library loan in a very short time 
precisely the best books in the field, 
to let you impress that new client or 
spellbind the local Chamber of Com- 
merce as the keynote speaker at the 
annual clambake. 


One of my favorite law librarians 
who has read Mr. Breuer’s letter to 
the JOURNAL commented: 


Personally I believe that Mr. Breuer 
failed to see the true significance of 
your comments in reference to the 
Library of Chemung County. If Mr. 
Breuer were really interested in build 
ing up his circulation statistics, he 
should welcome your remarks. Ob- 
viously at this point, the New York 
State Law Library has failed to im 
press on the Bar of the State the typ« 
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of service it renders for lawyers. Here 
is a golden opportunity, through the 
use of the Annotated Catalogue, for 
a local county Law Library to learn 
of the existence of books which can 
then be obtained on_ inter-library 
loan from the State Law Library. 
Mr. Breuer fails to note or observe 
that the main difficulty of research 
in a local law library is the failure 
to ascertain the materials desired or 
required in pursuit of the solution to 
a legal problem. The reason that the 
local lawyer does not call upon the 
State Library for help is that he does 
not know what to ask for. If any- 
thing, Mr. Breuer should be pleased 
with the opportunity now presented 
in the publication of the Annotated 
Catalogue, for lawyers may now learn 
of various books which can be bor- 
rowed on inter-library loan from 
the New York State Law Library, 
assuming the New York State Law 
Library actually has them in_ its 
collection. 


Rather than lengthen this letter, 
I asked my same friend what he 
thought about Breuer’s comments 
on the part of my review which char- 
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acterized library index cards as 
“damnable” to the neck, the back 
and the brain. He said: 

As to the use of the “damnable 
card indexes”, once again Mr. Breuer 
fails to see the point. The statement 
isn’t made that the card catalog is 
not a valuable tool in research. The 
reference is to its use by the average 
lawyer which often results in confu- 
sion and frustration. Mr. Breuer also 
fully knows that very few lawyers 
actually use the card catalog even in 
his own library unless forced to do 
so, a situation which will drive them 
from the library, rather than attract 
them. 

The last person on earth to com- 
plain about my review of the An- 
notated Catalogue of Julius Marke is 
any state law librarian. Every state 
law librarian knows that the Marke 
catalogue is a godsend, as it tells 
every lawyer, be he in Wall Street or 
Yuma, thousands of books that no 
lawyer would ever know were avail- 
able unless he made a personal trip 
to a large and complete law library 
and searched through its card index 
system. As a result through his office 
or county law librarian, every law- 
yer can draw from his state law li- 
brary any books he wants without 
leaving his office. 

Since as Emerson said, “it is the 
law of their limbo” that a book 
“must not speak until spoken to”, 
Julius Marke and Arthur T. Van- 
derbilt by the annotated catalogue 
give this profession for the first time 
an adequate index (of over 120,000 
law books) that can and ought to be 
on the desk of every practicing law- 
yer in America. Sure, we'll have to 
look at the supplements Marke is to 
publish and at current lists for books 
since 1950, but that is nothing if at 
one glance we can see all the im- 
portant law books published on any 
subject down to 1950. 

ARTHUR JOHN KEEFFE 
New York, New York 
He Agrees with 
Mr. Stevenson 


= | trust it is not too late to express 
concurrence in the letter of Mr. J. 
Paul Stevenson, of Sterling, Kansas, 
published under the heading, “Views 
of Our Readers”, in the October, 
1954, issue of the AMERICAN Bar 






ASSOCIATION JOURNAL, particularly 
that part of the letter which advo- 
cates polling the members of the 


Association whenever the governing 
authorities deem it useful to speak 
in the name of the Association con- 
cerning controversial issues of pub- 
lic policy. I join also in Mr. Steven- 
son’s “grave doubts as to whether 
the American Bar has 
any business expressing the Associa- 
tion views or taking a stand on is- 


Association 


sues which are more or less _politi- 
cal”. 

Assuming however, for the sake of 
the argument, that occasionally such 
expression is justifiable, I feel very 
strongly that no group of members 
however representative, is competent 
to speak for all the members unless 
and until the members have been 
given an opportunity to vote upon 
the question individually. I have 
in mind not the American Bar As- 
sociation only, but also other com- 
parable organizations of which I 
am or have been a member. 

I am convinced, moreover, on the 
basis of experience that votes of 
governing boards and of meetings 
of members where a minority only 
is present, and no notice of a vote 
on the question has been given in 
advance, are far more likely to be 
unrepresentative, ill-considered and 
misleading than honestly helpful in 
the formulation of public policy. 

Wa iace McC ure 
Charlottesville, Virginia 
A Federal Trial Examiner 
Takes Issue with Mr. vom Baur 
= As a member of the Committee on 
the Administrative Procedure Act of 
the Administrative Law Section and 
a federal hearing examiner, I must 
take exception to some of the state- 
ments of Mr. vom Baur in his article, 
“The Administrative Process”, in the 
January, 1955, issue of the JOURNAL. 

Mr. vom Baur says: “it is common 
practice for litigants and their coun- 
sel to confer privately with members 
of administrative agencies and their 
examiners who are in the process of 
judging a case, and to approach 
them in other ways which no judge 
of the courts vested with judicial 

(Continued on page 356 
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You will learn many valuable new practical tech- 
niques on how to help your clients have better 
estates, better planned, at the NATIONAL ES- 
TATE PLANNING INSTITUTE to be held in 
Des Moines, Iowa on April 18th and 19th. 


~ Lawyers, life underwriters, trust officers and 
accountants from all over the United States will 
be there to discuss realistic problems in estate plan- 
ning. The institute is designed to give you improved 
and practical techniques for intelligent handling 
of the type of estates your clients have. 


It will be an audience participation institute. 
You will be able to discuss and compare your ideas! 


NATIONALLY ACCLAIMED 
AUTHORITIES TAKING PART 
IN THE INSTITUTE INCLUDE: 


JOSEPH TRACHTMAN, a leading New York lawyer and 
author of “ESTATE PLANNING” published by 
the Practicing Law Institute and the American Bar 
Association. 


ROBERT J. LAWTHERS of Boston, Director of Benefits 
and Pension Business of the New England Mutual 
Life Insurance Company. He is a noted speaker 
and lecturer on estate planning and has also had 
many articles published on the subject of taxes. 


LAFLIN C. “BOB” JONES of Milwaukee, Executive As- 
sistant of the Northwestern Mutual Life Insurance 
Company. He is the author of the chapter entitled 
“Estate Planning from the Life Insurance Point of 
View” published in “The Journal of the American 
Society of Chartered Life Underwriters”. 


KENNETH I. TODD, trust officer of the Valley National 
Bank of Phoenix, Arizona . . . president of the 
Arizona Estate Planning Council. He has been 
recognized for many years as a leader in develop- 
ing cooperative techniques in estate planning. 
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COOPERATIVE 
ESTATE PLANNING 
TECHNIQUES! 





Attend the NATIONAL ESTATE PLANNING INSTITUTE. 
You will be equipped to do a better job for your 
clients after participating. 





aan 

=) | YOU EXPECT YOUR DOCTOR 
‘ TO KEEP UP TO DATE! 
YOUR CLIENTS EXPECT 

YOU 10 KEEP UP TO DATE! 






The two day National Institute starts promptly at 10:00 a.m. 
at the Fort Des Moines Hotel on April 18th. Room reservations 
will be made for registrants. Send your $25 registration fee 
to the NATIONAL ESTATE PLANNING INSTITUTE today. 


BECAUSE OF THE PARTICIPATION TYPE PROGRAM . . . THERE 
WILL BE ROOM FOR A LIMITED NUMBER ONLY. SEND IN THE 
COUPON BELOW NOW! 


National Estate Planning Council 
212 Equitable Building 
Des Moines 9, lowa 


—___— days beginning —_— = 
(date) 


‘NAME | 
PROFESSION 


ADDRESS 
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Enclosed please find my $25 registration fee for the NATIONAL 
ESTATE PLANNING INSTITUTE . . . to be held at the Fort Des 
Moines Hotel, in Des Moines, lowa on April 18th and 19th, 1955. 
Please arrange for hotel reservations for _____. people for 
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A Complete Revision of 


MERTENS 


is on the way 


This revision is being produced by authors who are 
prominent in tax work as practitioners, instructors and 
even as drafters of the new revenue code. Here is a 
partial list of the people who are responsible for writing 
this revised edition of the famous Mertens treatise so 
that it will reflect not only the law under the Internal 
Revenue Code of 1954, but will give you the law under 
former enactments which are still controlling as to many 
transactions. The revision of Mertens is being published 
in popular compression type binders. 






















freely of his knowledge on this project. 
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NOW IT CAN 
BE TOLD... 


LAW OF FEDERAL INCOME TAXATION 


Walter E. Barton 
Washington, D. C. 
Leo A. Diamond 
Washington, D. C. 
Joseph P. Driscoll 
Washington, D. C. 
Richard Kilcullen 
New York City 

s IJ. 1 h 
New York City 
George Lewis 
New York City 
Fred Ness 

Toledo, Ohio 
Leonard L. Silverstein 
Washington, D. C. 
Joyce Stanley 
New York City 
Tobias Weiss 
New York City 
Philip Zimet 

New York City 
Editor in Chief 








Watch for the newest innovation of this famous tax publication. MERTENS CODE 
COMMENTARY will be accepted as the starting place for all income tax research. 
It will contain a section by section analytical commentary on the income tax provisions 
of the new code, which will correlate the 1954 Code with prior law, giving the 
practitioner a clear insight into the reasoning behind current changes. 


This material is written by Messrs. Driscoll, Lanahan and Silverstein, who through 
their association with the Treasury Department in drafting large portions of the 1954 
Code and its regulations are capable of giving the user an objective view of the 
changes brought about by the 1954 Code, and the legislative intent of those who 
drafted it. Philip Zimet, the editor in chief of the Mertens set, is also contributing 


WRITE FOR INFORMATION ON HOW YOU CAN PUT THIS MATERIAL AT YOUR DISPOSAL 


CALLAGHAN & COMPANY 


6141 North Cicero Avenue Chicago 30, Illinois 



















































. the most extraordinarily lucid and comprehensive 
survey of a most difficult problem .. .” 
The Honorable Samuel S. Leibowitz 


THE 


RIGHT TO COUNSEL 
IN 


AMERICAN COURTS 


William M. Beaney 


280 pp. 6x9 cloth Bibliography 
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The first detailed treatment of all aspects of this 
vital right as extended in theory and practice by 
state and federal courts. 


Please send cop_— a Beaney, Right to 


Counsel, @$4.50 ea. to 
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She Gasiest Way 


To get up-to-the-minute information 
on a state’s requirements covering 
incorporation, qualification, merger, 
amendment, dissolution, withdrawal 
and other corporate filings call or 
write to the nearest office of The 
Corporation Trust Company or CT 
Corporation System. You will find 


one in each of the above listed cities. 


Fon Lawyers Only. Without Charge. (tt Ones. 
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Beautifully Built on a Fine fitting American 
Combination Last by Cleverest English 
Shoe Craftsmen. 


EITHER $ 9 95 
STYLE * 
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The Fifth Amendment: 


Should a Good Friend Be Abused? 


by John F. O’Conor + of the New York Bar (Larchmont ) 


® Perhaps no subject has been so widely debated in legal circles during the past 
year as the problem of suspected Communists who invoke the privilege against 
self-incrimination to block inquiry into their activities. The Journal has carried 
articles on both sides: Professor Ralph S. Brown (40 A.B.A.J. 404, May, 1954) 
and Dean Erwin N. Griswold (40 A.B.A.J. 502, June, 1954) have argued that 
one may be quite innocent of disloyalty and yet feel obliged to invoke the pro- 
tection of the privilege; Judge Julius J. Hoffman and Sol M. Linowitz, writing 
in the July issue (40 A.B.A.J. 582 and 588), took a different position. The editors 
of the Journal believe that Mr. O’Conor’s exposition is a valuable addition to the 
literature on a subject in which, judging from the number of letters we have 


received, our readers are much interested. 





® Most thoughtful people probably 
would not care to see any part of the 
Fifth Amendment abolished. Still 
less do they care to see it abused. 
Che principal problem, in the case 
of the privilege against self-incrim- 
ination, is to defend the right with- 
out encouraging its abuse. 

It is axiomatic that the greatest 
threat to any right lies in its abuse. 
Chose who would ignore due proc- 
ess usually claim that prescribed 
judicial procedures are overloaded 
with cumbersome obstructions to 
the administration of justice. When 
freedom of the press is restricted, it 
is usually on the ground (real or as- 
serted) that the press is being used 
to spread falsehood. 

The right to claim the privilege 
igainst self-incrimination, in the 
ourse of congressional investiga- 
ions as well as in judicial proceed- 
ngs, is sanctioned by long usage and 
requent decisions of the United 


States Supreme Court. Its preserva- 
tion should not be jeopardized, ei- 
ther by permitting its assertion by 
those who claim it under admittedly 
false pretences, or by permitting 
those who rightfully assert it to deny 
the obvious consequences of their 
acts. 

It is doubtful whether the priv- 
ilege against self-incrimination has 
ever been as much abused as it is 
currently by those who assert under 
oath that to state whether or not 
they are Communists would tend to 
incriminate them and yet demand 
that the public accept their state- 
ments, not under oath, that they are 
not Communists. A very practical 
problem is raised as to whether such 
abuse is not encouraged by those 
who would accept such inconsistent 
Statements, permitting those who 
make them to retain positions for 
which it is generally recognized that 
Communists or perjurers are not 


qualified. 

Somewhere not in the center of 
the controversy over this problem 
lies the question of whether, under 
the Smith Act and the Internal Se- 
curity Act of 1950, membership in 
the Communist Party is or is not an 
incriminating fact. If, as the Smith 
Act provides, it is a crime to advo- 
cate the overthrow, by unconstitu- 
tional means, of the Government of 
the United States, why is it not a 
crime per se (and the Internal Se- 
curity Act says it is not) to be an of- 
ficer or a member of a Party which 
the Subversive Activities Control 
Board has found to advocate such 
overthrow? 

The mere statement of this ques- 
tion seems to indicate its true effect 
upon the privilege. Any fact, even 
though not in itself a crime, which 
may form a link in a chain of evi- 
dence necessary to a prosecutien for 
crime, is held to be, within the 
meaning of the Fifth Amendment, 
incriminating. Hoffman v. United 
States, 341 U.S. 479, 486 (1951). 
Therefore an affirmative answer to a 
question about Communist connec- 
tions is considered incriminating, 
and the privilege may be claimed, 
whether or not it is a. crime to be a 
Communist. Blau v. United States 
340 U.S. 159 (1950); Rogers v. Unit- 
ed States, 340 U.S. 367 (1951). 

More central to the controversy is 
the question whether, by claiming 





1. 50 US.C. §783(f). 
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The Fifth Amendment 


that the answer to a given question 
would incriminate him, a witness 
necessarily asserts by implication 
that he has committed a crime. Chief 
Judge Calvert Magruder of the 
United States Court of Appeals for 
the First Circuit, states this question 
succinctly, and gives the answer, in 
Maffie v. United States, 209 F. 2d 
225, 227-8 (1954): 

Sometimes it is said that one who 
claims the privilege impales himself 
on the horns of a dilemma: Either 
he is obviously a criminal, or else he 
is a liar and a perjurer in stating 
under oath that he declines to answer 
because a truthful answer would in- 
criminate him. Occasionally, but prob- 
ably infrequently, this may be so. It 
depends upon the nature of the ques- 
tion, (Italics added.) 

The real core of the controversy 
relates, not to whether it is proper 
to infer that a crime has been com- 
mitted, but to whether it is proper to 
make any inference as to what the 
correct answer to the question would 
have been if the privilege had not 
been claimed. The question can be 
stated thus: If there are only two 
possible answers, and only one of 
them could be incriminating, is it 
proper to conclude that the incrimi- 
nating answer is the correct one? 
Whether the incriminating answer 
involves a fact which is in itself a 
crime, or is only a “link in a chain 
of evidence”, is unimportant, and as 
Judge Magruder states, depends up- 
on the nature of the question. 

Judge Magruder gave some con- 
crete examples in the Maffie case. 
Suppose the witness claims the priv- 
ilege when asked, “Did you kill X?” 
The witness may have committed 
murder. But it is also possible that 
he killed X in self-defense, or in 
a non-negligent accident. Both of 
these possibilities assume, however, 
that he did kill X, and it seems cor- 
rect to assume that he did so. It is 
only incorrect to assume that he did 
so deliberately, without justification. 
A “Yes” answer in this case may be 
assumed to be the correct one unless 
the witness is an executioner, or in 
some other way had a duty to kill X, 
so that a “No” answer would be in- 
criminating. 


Judge Magruder gives another ex- 
ample of a witness who refuses to 
state whether he has recently se- 
creted a large sum in cash. He states 
that it should not be assumed that 
the witness is responsible for recent 
robberies. It may be that the wit- 
ness keeps his money in his sock. 
But unless the witness had some 
duty to keep his money in his sock, 
so that not to do so would be incrim- 
inating, it would seem proper to in- 
fer that he had secreted some money. 
The affirmative answer is the incrim- 
inating one. 

When the only answer that would 
tend to incriminate would also re- 
veal the commission of crime, Judge 
Magruder does not hesitate to state 
that the commission of the crime 
may be inferred. Thus he states (209 
F. 2d 228): 

Suppose the question is: “Did you 
pick X's pocket and steal his wallet?”. 
Only a “Yes” answer could be incrimi- 
nating, and if the witness claims his 
privilege, the fair inference is that he 
must be a pickpocket and a thief. 
That natural inference might be 
drawn to his detriment in the ordi- 
nary affairs of life—for instance, a 
bank might conclude that such a 
person could hardly be a good risk 
for employment as a teller, if he has 
got himself in such a fix that he can- 
not answer a question like that. The 
only place such inference cannot be 
drawn is at a criminal trial... . 
Professor Wigmore makes a simi- 

lar statement. He asserts: 

“Logic is logic,” ever since the days 
of the One-Hoss Shay; and it is on 
that score impossible to deny that the 
very claim of the privilege involves a 
confession of the fact. “Were you as- 
sisting the defendant at the time of 
the affray?”; this may be answered 
“yes” or ‘‘no”, if “no”, the fact is not 
criminating and the privilege is not 
applicable; if “yes”, the fact is crimi- 
nating and the privilege applies. The 
inference, as a mere matter of logic, 
is not only possible but inherent, and 
cannot be denied. 


Wigmore cites Scholl v. Bell, 125 
Ky. 750, 796-7, 102 S.W. 248 (1907), 
as stating the “correct moral atti- 
tude toward the privilege’’* In the 
Scholl case an election was declared 
null and void because of fraud and 
violence on the part of the police 
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and others. Part of the passage which 
Wigmore quotes is as follows: 


Suppose a secret murder had been 
committed, and the police on that 
beat, when asked about it, should say, 
“I decline to answer for fear of in- 
criminating myself”. This, under the 
rule invoked, would protect the wit- 
ness from answering; but how long 
would it justify his retention on the 
roll of the police? What would be 
thought of those who left the public 
safety in his hands longer than it 
would require to discharge him? Sup- 
pose a bank had been robbed, and the 
bookkeeper, the teller, and cashier, 
when interrogated, should say, “I de- 
cline to answer under advice of coun- 
sel”. What would be thought of a 
board of directors who would after- 
wards leave the bank in the hands of 
such men? This is precisely the situa- 
tion here. Peace officers, whose duty 
it was to prevent and expose crime, 
when called on to do so, sheltered 
under the rule against self-incrimina- 
tion; and yet these men still wear the 
official uniform, still draw salaries 
from the public purse, and this is 
made possible only by the consent of 
those who are the apparent bene- 
ficiaries of their silence. 


A Reluctant Witness .. . 
Communist or Perjurer? 


It seems obvious enough, in the light 
of the foregoing, that the witness 
who refuses to state whether or not 
he is a member of the Communist 
Party is either a Communist or a 
perjurer. If, as he asserts under oath, 
the answer actually would incrimi- 
nate him, he must be a Communist. 
If he is not a Communist, the answe1 
would not incriminate him, and he 
has perjured himself. Similarly, the 
one who denies that he is now a 
Communist, but refuses to state 
whether he ever was in the past, 
either once was a Communist or is 
now a perjurer. In either case the 
only incriminating answer would be 
to admit the Communist member- 
ship. To deny it could not incrimi- 
nate a witness under any hypothesis. 

Let us assume a hypothetical case 
in the field of education, a Profes- 
sor X who comes from a good mid- 
western family with a conservative 
background. From his earliest years 





2. 8 Wigmore, Evivence, §2272, pages 409-10 
(3d ed. 1940). 
3. Id. §2251, page 318. 
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The Fifth Amendment 


he received the best of character 
training, and the habit of faithful 
church attendance. He was very suc- 
cessful in college, did some _post- 
graduate work, and was eventually 
appointed to the faculty of a large 
university. 

Always interested in public affairs 
and current social problems, Profes- 
sor X at some point during his 
studies became interested in Marx- 
ism and Communist writings. Later, 
in good faith, and (it seemed to 
him) with the highest of motives, 
he joined the Communist Party. He 
accepted its program for the over- 
throw of the Government, by un- 
constitutional means, if necessary, 
because he was convinced that this 
was the only way to bring about 
what he considered a necessary so- 
cial program. Following the atheistic 
doctrine of Communism, he left his 
church. 

In order to explain this man’s 
state of mind, it is necessary to point 
out that even the worst criminals be- 
lieve their crimes desirable. No man 
acts except in a way which he has, at 
least for the time, determined to be 
the best way. The criminal’s deter- 
mination may be the result of a dis- 
torted state of mind. It may be based 
on the belief that self-gratification, 
or the accomplishment of one’s own 
ends, is more important than other 
considerations. But whatever the 
reason, the criminal must always de- 
termine that the criminal course is 
best for the criminal. In the case of 
Professor X, who is not necessarily a 
criminal, at least in the ordinary 
sense, most of us will agree that his 
chief error was, like the criminal, to 
place his own belief of what is good 
above compliance with Divine and 
human laws. 

Let us assume that during off- 
hours Professor X teaches at the 
Samuel Adams School in Boston, or, 
perhaps, the Jefferson School of So- 
cial Science in New York (both cited 
as “adjuncts” of the Communist Par- 
ty by Attorney General Tom Clark). 
He joins various Communist front 
Organizations. He does not teach 
Communism or subversive doctrines 
his university students, but he 








does freely express opinions which 
parallel the party line. 

He obviously opposes investiga- 
tions by congressional committees in 
the field of Communism. He regards 
them as threats to civil liberties, and 
he joins in petitions to that effect. 
He joins in petitions requesting 
amnesty for the “victims of the 
Smith Act”, supporting the “right” 
to teach Marxism in the Samuel Ad- 
ams and Thomas Jefferson schools, 
and many other petitions of like 
tenor. 

Both in and out of classes he in- 
forms his students of his opinions 
on international affairs. He consid- 
ers the Chinese Communists to be 
“agrarian reformers”. He wants rec- 
ognition of Communist China by 
the United States and its admission 
to the United Nations. He favors 
free trading in munitions and other 
commodities with Russia and Com- 
munist China. He does not say much 
about Russia, but he is highly criti- 
cal of the governments of South 
Korea, Formosa, French Indo-China 
and Spain. He permits his atheistic 
beliefs to influence his philosophy 
when teaching philosophy, his sci- 
entific hypotheses when teaching 
science, and his analysis of events 
when teaching history. Using his 
professional status to its fullest ex- 
tent, he obtains wide publicity for 
these thoughts through magazine ar- 
ticles and public addresses. 

He knows that he cannot be criti- 
cized for expressing his views on 
such matters. Similar positions have 
been taken at various times by many 
about whose loyalty and disassocia- 
tion from Communism there is no 
question. Some of his views are even 
shared, and expressed, by the presi- 
dent of the university. He takes full 
advantage of the fact that to restrain 
him would tend to hinder freedom 
of expression by other faculty mem- 
bers, who are not part of his con- 
spiracy. 

In all that he does, he never en- 
gages in active treason, sabotage or 
espionage. He does not actively 
teach unconstitutional overthrow of 
the Government, even secretly at 
meetings of the Communist Party. 








Underhill Studios 
John F. O’Conor is with the Legal De- 
partment of the American Smelting and 
Refining Company. A graduate of Holy 
Cross College and the Harvard Law 
School, he served as an infantry platoon 
leader in World War II. He practiced 
in New York City from 1946 to 1951. 





He is, however, motivated by his 
subservience to Communist disci- 
pline. He takes the positions that he 
does because they are coincident 
with the Communist Party line, 
which he wishes to promote. Osten- 
sibly he is giving free expression to 
his ideas; actually they are dictated 
by the party. 

Eventually a congressional investi- 
gating committee catches up with 
Professor X and asks him, under 
oath, if he is a member of the Com- 
munist Party. He declines to answer, 
invoking the Fifth Amendment, on 
the ground that his answer would 
tend to incriminate him. Immediate- 
ly after the hearing is over he an- 
nounces to the press that he is not, 
and never has been, a Communist. 
When the university authorities ex- 
amine him, he again denies that he is 
or ever was a Communist. He points 
to the fact that he has never taught 
anything subversive in his classes. He 
earnestly proclaims that all his ac- 
tivities on the campus are legal, and 
that to take any action against him 
because of his petitions, or his views, 
would be a denial of academic free- 
dom and the right to free dissent. 
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The Fifth Amendment 


The university authorities have no 
direct evidence that he is a Commu- 
nist. They seek legal advice with re- 
gard to the effect of his claim of the 
privilege against self-incrimination. 
Since the university’s hearing is 
not a criminal, or even a judicial 
proceeding, counsel] must advise that 
it is proper to infer that Professor X 
is a Communist. It also must be ob- 
vious to the university authorities 
that Professor X is lying to the press 
and to them, or else perjuring him- 
self before the congressional commit- 
tee. If the answer to the committee’s 
question would incriminate him, he 
must be a Communist. By denying 
that he is a Communist, he is deny- 
ing the existence of the very ground 
on which he claims the privilege. 


A Right Not To Testify . . . 
No Right To Remain a Teacher 


Whether Professor X is a Communist 
and a liar, or merely a perjurer, he 
has no right to remain a member of 
the university faculty. That he has 
no such right if he is a Communist is 
emphasized in the March 24, 1953, 
statement of the Association of 
American Universities (with thirty- 
seven concurring): 


Since present membership in the 
Communist Party requires the accept- 
ance of these principles and methods 
{world revolution, deceit, and thought 
control], such membership  extin- 
guishes the right to a_ university 
position. Moreover, if an instructor 
follows communistic practice by be- 
coming a propagandist for one opin- 
ion, adopting a “party line”, silencing 
criticism or impairing freedom of 
thought and expression in his class- 
room, he forfeits not only all univer- 
sity support but his right to member- 
ship in the university. 


If on the other hand he has per- 
jured himself, his right is similarly 
extinguished. As the Association (in 
the above-mentioned statement) tells 
us, the very word “university” im- 
plies endorsement of the integrity of 
its members. “Every scholar has an 
obligation to maintain this reputa- 
tion... . J Above all, he owes his col- 
leagues in the university complete 
candor and perfect integrity.” 
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Those who would disagree with 
this reasoning cite the case of a bona 
fide ex-Communist who is asked 
whether he was a Communist on the 
day before the hearing. They assert 
that he may claim the privilege, even 
though the truthful answer would be 
“No”, since further questions may 
follow, as to whether he was a Com- 
munist a week ago, a month ago, a 
year ago, and so on for each preced- 
ing year. The basis for claiming the 
privilege in this situation is said to 
be that the witness may furnish val- 
uable information for a_ possible 
prosecution if he claims the privilege 
only when the questions reach the 
actual period of his Communist 
membership. The dates for which he 
claims the privilege will pin-point 
the time of such membership, sim- 
plifying an investigator's search for 
evidence. 

Whatever merit there may be to 
this argument* it does not affect the 
conclusions reached above. It as- 
sumes that the witness actually has, 
at some time, been a Communist, 
and it could hardly be applied in 
favor of those who refuse to answer 
the question “Are you a Commu- 
nist?” As pointed out in Brown v. 
Walker, 161 U.S. 591, 599 (1896), 
the danger to the witness must be 
“real and appreciable’. Even if the 
required degree of danger to the wit- 
ness may arise when a series of ques- 
tions of the type described begins to 
develop, it obviously is not presented 
by the initial question as to whether 
the witness is presently a member of 
the Communist Party. As Brown v. 
Walker says, quoting Lord Chief 
Justice Cockburn (id. page 600): 

We think that a merely remote and 
naked possibility, out of the ordinary 
course of the law and such as no rea- 
sonable man would be affected by, 
should not be suffered to obstruct the 
administration of justice . . . it would 
be to convert a salutary protection 
into a means of abuse if it were to be 
held that a mere imaginary possibility 
of danger, however remote and im- 
probable, was sufficient to justify the 
withholding of evidence essential to 
the ends of justice.5 
Suppose Professor X tells the 

congressional committee under oath 








that he is not now a member of the 
Communist Party, but he claims the 
privilege, and states that the answer 
would tend to incriminate him, 
when he is asked if he was ever a 
member in the past. To the universi- 
ty authorities, on the other hand, he 
states that he has never been a mem- 
ber of the Party. There would seem 
to be no reason why the university 
should not infer, for the reasons set 
forth above, that Professor X eithe1 
was a Communist at some time in 
the past, and is now lying to them, or 
that he perjured himself when he 
claimed that the answer to the com- 
mittee’s question would incriminate 
him. As in the case of the question 
as to present membership, there is 
no conceivable hypothesis under 
which a negative answer would in- 
criminate him. 

Professor X may, however, make 
the problem more difficult. When the 
university holds its hearing, instead 
of cutting the ground from under 
his feet by denying past Communist 
associations, he freely admits them. 
He may state that he has formally re- 
signed, or that although he has made 
no formal resignation, he has for sev- 
eral years been completely inactive, 
and no longer believes in Commu- 
nism. Again the university has no 
evidence to the contrary. 

The inference to be drawn from 
a claim of the Fifth Amendment no 
longer comes into the picture, be- 
cause Professor X is admitting what 
might be inferred. The university's 
action in this case should depend 
upon whether Professor X can con- 
vince those responsible that he has 
in fact turned away from Commu- 
nism. 

(Continued on page 369) 





4. This argument is based on that theory of 
the privilege which permits a witness to refuse 
to furnish facts which may give clues in aid 
of extra-judicial detection of his crime. Pro- 
fessor Wigmore, at least, who questions the 
soundness of this theory (op. cit. supra Note 2, 
Sec. §2261, pages 358-362) would certainly 
oppose its extension to clues to be derived, 
not from the confession of facts, but from the 
refusal to testify. 

5. See also Mason v. U.S., 244 U.S. 362 
(1917), affirming a judgment of contempt 
against witnesses who refused, in a grand 
jury investigation of gambling, to state wheth- 
er card games were being played at their 
tables. 
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Administrative 


Procedure: 


The Conference Submits Its Final Report 


by Patricia H. Collins - of the District of Columbia Bar 


" The President’s Conference on Administrative Procedure, appointed in the 
spring of 1953, was composed of the representatives of fifty-six federal agencies, 
twelve practicing lawyers, three federal judges, and three federal trial examiners. 
Under the chairmanship of Judge E. Barrett Prettyman, of the United States 
Court of Appeals for the District of Columbia Circuit, this “unique experiment 
in government” conducted a detailed study of ways and means of improving fed- 
eral administrative procedure. The Conference held its final plenary session last 
October and November, adopting a number of recommendations, which are in- 
cluded in its final report. The following article is a summary of the Conference’s 


work, 





"In its final plenary sessions on 
October 14-15 and November 8-9, 
1954, the President’s Conference on 
Administrative Procedure reviewed 
the recommendations and reports of 
its committees on the remaining sub- 
jects which it had undertaken to 
study.! With Judge E. Barrett Pretty- 
man, of the Court of Appeals for the 
District of Columbia Circuit, as 
Chairman, the Conference was com- 
posed of agency representatives, 
practicing lawyers, federal judges 
and hearing examiners. Following 
the reading of letters from President 
Kisenhower and Attorney General 
Herbert Brownell, Jr., the Confer- 
ence turned to agenda which includ- 
ed such items as the recruitment, 
compensation and status of federal 
earing examiners, uniform rules of 
procedure and the previously unex- 
plored subject of cost of transcript in 
dministrative proceedings. 

The Conference devoted approx- 
nately half of its final sessions to 


the reports and recommendations of 
its Committee on Hearing Examin- 
ers, of which Earl W. Kintner, Gen- 
eral Counsel of the Federal Trade 
Commission, was chairman. The re- 
ports of the committee, based upon 
research, questionnaires and public 
hearings, constitute the most com- 
prehensive body of materials yet col- 
lected on hearing examiner ques- 
tions. The entire Committee agreed 
on the necessity for improving the 
hearing examiner program under 
Section 11 of the Administrative Pro- 
cedure Act. However, since the Com- 
mittee was evenly divided on impor- 
tant issues, two sets of recommenda- 
tions were submitted to the confer- 
ence. 

The principal issue presented by 
these divergent committee recom- 
mendations was whether the Civil 
Service Commission should continue 
to administer the hearing examiner 
program or whether it should be 
transferred to an Office of Adminis- 


trative Procedure which would be 
an independent agency headed by a 
five-man board. The argument in 
favor of transferring the program to 
such an Office was that the Civil Serv- 
ice Commission by reason of past 
mistakes had lost public confidence. 
For example, the Commission was 
criticized for establishing more than 
one salary grade for the hearing ex- 
aminers employed in a_ particular 
agency. It was asserted that the re- 
sulting possibility for promotion had 
created problems which the Commis- 
sion could not meet, and provided 
opportunities for agency pressure 
upon examiners. 

The Commission was further criti- 
cized for using the same hearing ex- 
aminer register since 1949. In addi- 
tion, it was urged that neither the 
Civil Service Commission nor its 
staff possesses sufhicient familiarity 
with the needs of the administrative 
process to control the recruitment, 
compensation and tenure of hearing 
examiners. Repeated emphasis was 
placed upon the fact that at its At- 
lanta meeting in March, 1954, the 
House of Delegates of the American 
Bar Association had recommended 
termination of the Civil Service Com- 
mission’s administration of Section 
11 of the Administrative Procedure 





1. The organization and purposes of the Con- 
ference were described in the September, 1953, 
issue of this Journat, 39 A. B. A. J. 798, while 
the work of the second plenary session of the 
Conference was discussed in the February, 
1954, issue, 40 A. B. A. J. 129. 
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Act in favor of administration by an 
independent Office of Administrative 
Procedure or presidential appoint- 
ment of hearing examiners. A trans- 
fer to such an office was urged by 
Mr. Kintner, Chairman of the Com- 
mittee, and by L. Paul Winings, Gen- 
eral Counsel of the Immigration and 
Naturalization Service, Richard S. 
Doyle, practicing lawyer of Wash- 
ington, D. C., and Edwin L. Reyn- 
olds, Solicitor, Patent Office, who 
were members of the committee. 
Those who supported continued 
administration by the Civil Service 
Commission, with changes, urged 
that hearing examiner positions 
should be retained in the regular 
civil service system to keep them out 
of politics. They further contended 
that the Commission had profited by 
its mistakes, as shown by its reopen- 
ing of the hearing examiner register 
in the summer of 1954, and by its 
establishment of a single salary grade 
for hearing examiners employed in 
such agencies as the National Labor 
Relations Board and by the reduc- 
tion of the number of hearing exam- 
iner salary grades in the Interstate 
Commerce Commission. Supporting 
the continued administration of the 
Civil Service Commission was Wil- 
bur R. Lester, formerly a practicing 
lawyer in Washington, D. C., now 
professor of law at the University of 
Cincinnati, who was joined by Jo- 
seph L. McElwain, Chairman of the 
Appeals Council of the Social Securi- 
ty Administration, Laurence  V. 
Meloy, Assistant General Counsel of 
the Civil Service Commission, and 
William F. Scharnikow, hearing ex- 
aminer for the National Labor Re- 
lations Board, all members of the 
Committee on Hearing Officers. 
The Conference previously had 
recommended the _ establishment 
within the Department of Justice of 
an Office of Administrative Proce- 
dure, headed by a single director, to 
perform research and advisory func- 
tions looking to the continuous im- 
provement of administrative proce- 
dure. The proposal of the Kintner 
group would have modified this ear- 
lier recommendation of the Confer- 
ence by making such an Office an in- 
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dependent agency, headed by a five- 
man board, rather than by a single 
director, and by adding to its func- 
tions the present hearing examiner 
functions of the Civil Service Com- 
mission. 


Improving the Program . . 
Two Approaches Are Proposed 


The extensive debate between ad- 
vocates of these proposals revealed 
general agreement that the adminis- 
tration of the hearing examiner pro- 
gram should be improved. Specifi- 
cally, there was wide agreement that 
there should be brought into the ad- 
ministration of Section 11 the judg- 
ment of lawyers with experience 
in administrative proceedings. The 
Kintner group would have added 
this element by means of a proposed 
five-man board to head an Office of 
Administrative Procedure to which 
they would have transferred the en- 
tire program. The Lester group pro- 
posed to do so by including at least 
two such experienced lawyers upon 
a committee of five persons who 
would direct a Bureau of Hearing 
Examiner Administration within the 
Civil Service Commission. 

Some of the Conference members 
expressed fears that under the pro- 
posal of the Kintner group such an 
Office of Administrative Procedure 
would become a “super-agency”. 
These misgivings were based, at least 
in part, upon the fact that as a part 
of their proposal to transfer the hear- 
ing examiner program to it, the Of- 
fice would have been charged with 
“constantly guarding against any en- 
croachment upon the independence 
of hearing ofhcers or upon the integ- 
rity of the administrative process”. 
Some delegates felt that such lan- 
guage had implications going be- 
yond the question of who was best 
qualified to administer the recruit- 
ment, compensation and tenure of 
hearing examiners. 

Ultimately, on October 14, the 
Conference voted, thirty-five to twen- 
ty-three, to recommend continued 
administration of the hearing exam- 
iner program by the Civil Service 
Commission. On November 8, pro- 
ponents of transferring such func- 
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tions to an independent Office of Ad- 
ministrative Procedure moved for re- 
consideration of this vote, but the 
motion failed to obtain the support 
of an absolute majority of the 
Conference membership as required 
by its rules. The recommendation 
adopted by the Conference calls 
for consolidation of the Civil Serv- 
vice Commission’s hearing examiner 
functions into a Bureau of Hearing 
Examiner Administration to be 
headed by a five-man committee. 
Also on November 8, Robert Gin- 
nane, a delegate from the Depart- 
ment of Justice, and William Finan, 
a delegate from the Bureau of the 
Budget, jointly offered a motion to 
reconsider this recommendation so 
as to place the Bureau under a single 
administrator assisted by an advisory 
committee large enough to take into 
account the different points of view 
within both the agencies and the 
Bar. This motion also failed to ob- 
tain the requisite majority. 

The Conference further recom- 
mended a continuation of the pres- 
ent system under which agencies ap- 
point examiners from a competitive 
or ranked register prepared by the 
Civil Service Commission. However, 
noting that the existing hearing ex- 
aminer register had been established 
in 1949, the Conference recommend- 
ed that a competitive register be 
maintained on a current basis as 
far as practicable. An amendment 
which would have permitted an 
agency to appoint to a hearing ex- 
aminer position anyone on the regis- 
ter regardless of rating was rejected. 

It was the unanimous recommen- 
dation of the Committee on Hearing 
Officers that a single salary grade be 
established for the hearing examin- 
ers in each agency. It was noted that 
the Civil Service Commission was al- 
ready moving in this direction, hav- 
ing established a single salary grade 
for hearing examiners in some agen- 
cies and having reduced the number 
of salary grades in others. Mr. Gin- 
nane placed before the Conference 
an amendment designed to provoke 
discussion of the wisdom of establish- 
ing a single salary grade thereby de- 
priving hearing examiners of the in- 





of Ad- 
for re- 
ut the 
upport 
of the 
quired 
dation 
> calls 
1 Serv- 
aminer 
learing 
to be 
mittee. 
‘t Gin- 
Jepart- 
Finan, 
of the 
tion to 
ion so 
1 single 
dvisory 
ke into 
»f view 
nd the 
to ob- 


recom- 
\e pres- 
cles ap- 
petitive 
by the 
owever, 
ing ex- 
blished 
nmend- 
ster be 
yasis as 
ndment 
ted an 
ing ex- 
ie regis- 
ejected. 
ymmen- 
Tearing 
rade be 
*xamin- 
ed that 


was al- 


yn, hav- 
y grade 
\e agen- 
number 
[r. Gin- 
iference 
provoke 
stablish- 
reby de- 
the in- 


centive of working for promotion 
ind also precluding the recruitment 
of young lawyers to be trained as 
hearing examiners. Extensive debate 
ensued and the Conference voted 
twenty-six to twenty-three to recom- 
mend “That the Civil Service Com- 
mission establish for the hearing ex- 
aminers in each agency one or more 
salary grades, taking into account the 
diversity of the agency’s functions, 
he desirability of minimizing the ad- 
ministration of promotions, and the 
possibility of recruiting examiners at 
lower grades and increasing their 
compensation as, through increased 
experience and competence, they 
perform -increasingly responsible 
work.” 

The Committee on Hearing Offi- 
cers was split on the matter of the 
range of hearing examiners’ salaries. 
Half recommended that hearing ex- 
aminers’ salaries be increased to a 
range of $12,000 - $14,000 per year, 
while the other half of the Commit- 
tee recommended that their compen- 
sation be fixed in federal salary 
grades GS-13 ($8,300) - GS-15 ($11,- 
800), the present salary grades for 
the great majority of hearing exam- 
iners. The latter recommendation 
was adopted by the Conference. 

The Conference debates and votes 
revealed that there exists within the 
agencies and within the Bar substan- 
tial disagreement on many questions 
relating to hearing examiners. It is 
a wholesome fact that the lines of 
disagreement are not between the 
agencies on one side and the Bar on 
the other. 


An Over-all Problem .. . 
The Cost of Transcripts 


A subcommittee established by the 
Conference to study the cost of tran- 
scripts in administrative proceedings 
was characterized by Gladys Harri- 
son, its Chairman, as a “late comer”. 
It was constituted in the Committee 
on Trial Problems in April, 1954, 
tollowing adoption of the subject for 
study at the second plenary session 
of the Conference. 

Miss Harrison, an Assistant Gen- 
eral Counsel in the Department of 
lealth, Education and Welfare and 


the representative in the Conference 
of the Public Health Service in that 
agency, had as members of her sub- 
committee John S. Forsythe, repre- 
sentative from the Federal Coal 
Mine Safety Board of Review, gen- 
eral counsel of that agency, and John 
L. McIntire, representative from and 
General Counsel of the Public Hous- 
ing Administration in the Housing 
and Home Finance Agency. 

This group moved into its task by 
sending questionnaires to all of the 
federal agencies which conduct ad- 
ministrative proceedings of a type 
requiring a transcript of hearing. Re- 
turns to the questionnaires, oral test- 
imony from a substantial number of 
witnesses who appeared before the 
committee and extensive written ma- 
terial submitted to the subcommittee 
were analyzed.? Existing reporting 
contracts were examined and tabu- 
lated. 

It has long been recognized that 
the cost of transcripts is part of the 
over-all problem of cost and fairness 
in federal administrative proceed- 
ings. In fact, as early as 1941, the 
Final Report of the Attorney Gener- 
al’s Committee on Administrative 
Procedure (page 126) contained this 
statement. 

The sheer costliness of securing a 
stenographic transcript of a record 
compiled in an administrative pro- 
ceeding is shocking. A careful survey 
should be made in order to determine 
whether cooperation among the agen- 
cies might not secure a lowering in 
the expense. While in many agencies 
the cost of transcripts is less than for 
corresponding records of most court 
proceedings, there is no uniformity in 
this respect, and the charges are in 
almost every instance more than is 
seemly when cheapness is one of the 
asserted virtues of the administrative 
process. It is possible that a grouping 
of the reporting services for which the 
agencies now contract might lower 
costs. In any event, continued inatten- 
tion to this detail of the conduct of 
proceedings is not justifiable. 


The first recommendation offered 
by Miss Harrison’s subcommittee 
would apply with respect to tran- 
scripts of agency proceedings those 
general principles already adopted 
by the Conference which urge “that 
every agency consider unnecessary 
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delay, expense and volume of rec- 
ords . . . to be detrimental to the pub- 
lic interest’.* It recommends “that 
each agency develop and make ef- 
fective a policy designed to assure 
the furnishing of copies of tran- 
scripts with reasonable promptness 
and at fair cost to persons having a 
legitimate interest therein”. 

The Subcommittee next recom- 
mended that the choice of the meth- 
od of providing transcripts be kept 
flexible, the choice being between 
contract reporting, the use of gov- 
ernment personnel, or a combina- 
tion of both. In explanation of this 
recommendation, Mr. Forsythe said, 
“We feel that the agencies should be 
kept free to do as they think is best, 
that is, all the agencies should not 
be tied to any particular system. We 
feel also that the agencies should re- 
examine the clauses in their invita- 
tions to bid. Some agencies pre- 
clude certain types of bidding. They 
should be sure that what they are 
doing is the cheapest and best way.” 

In its next recommendation, the 
Subcommittee urged that the agen- 
cies actively explore, from the stand- 
point of feasibility and reduction in 
over-all cost, the utilization of new 
types of recording and transcribing 
devices and the training of govern- 
ment personnel in their use. Atten- 
tion was directed to recording de- 
vices presently in use in the govern- 
ment agencies. These included the 
closed microphone (a kind of mask 
placed over the reporter’s face into 
which he speaks privately), the open 
microphone of the familiar type 
which records a speaker’s voice and, 
for the same purpose, the tape 
and wire recorders. It was found that 
these devices have been evaluated 
against shorthand and stenotype re- 
porting when used in adversary ver- 
batim reporting. Shorthand, accord- 
ing to these evaluations, proves to be 
the least accurate of the methods 
tested. Accuracy in typed records re- 
ported in experiments by the Navy 





2. See Report of the Subcommittee on Cost 
of Transcripts, September 10, 1954, President’s 
Conference on Administrative Procedure. 

3. These are summarized in the subcommit- 
tee report. 

4. See “The Conference on Administrative 
Procedure: Report on the Second Plenary Ses- 
sion,” 40 A. B. A. J. 129. 
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Department proved to be as follows: 
shorthand 75 per cent, stenotype 80 
per cent, open microphone 95 per 
cent, and the closed microphone de- 
vice 99 per cent. The Conference ap- 
proved the Committee’s recommen- 
dation, urging further exploration 
in this field. 

The Subcommittee’s next recom- 
mendation consisted, in part, of a 
general policy statement to the ef- 
fect that the Government's share of 
the cost of transcripts should be pro- 
vided by appropriation like any oth- 
er administrative cost. In addition, 
there is a recommendation for legis- 
lation which would permit agencies 
which choose to use their own re- 
porters in preparing transcripts to 
credit any income derived to their 
own appropriations, not for general 
purposes, but for the reimbursement 
of specific costs incurred. The latter 
recommendation met with some op- 
position from a representative of the 
Bureau of the Budget, who pointed 
out that public finance administra- 
tors do not look with favor upon 
such a segregation and dedication of 
receipts. However, the recommenda- 
tion survived a motion to table, and 
was adopted by the Conference. 

The Subcommittee specifically rec- 
ommended that contract specifica- 
tions for reporting services should 
(1) eliminate the practice of some 
agencies of awarding a reporting 
contract to the bidder offering the 
highest cash bonus to the Govern- 
ment; (2) provide for furnishing 
copies of transcripts to the agency at 
the same maximum rates as to pri- 
vate parties, unless in a particular 
case there are factors which justify 
free transcripts for the agency with 
private parties bearing the entire 
cost of recording and transcription; 
(3) set forth to the greatest extent 
practicable the basis upon which the 
contract will be awarded (e.g., indi- 
cating the relative weight which will 
be given to prices for various types 
of copy). 

The speculative factors in the 
award of agency reporting contracts 
were particularly noteworthy in the 
Subcommittee’s investigations. ‘““The 
contract reporting business in the 


Government field”, it is said, “is both 
lucrative and highly speculative.” It 
was found, for instance, that in a 
number of government agencies re- 
porting contracts are awarded on the 
basis of a cash bonus paid to the 
Government. Reporting companies 
are willing to bid on a basis which 
results in a loss on transcripts fur- 
nished to the Government, in the 
hope of offsetting the loss by sales to 
the public of the various types of 
copy prepared. This practice of 
“risk bidding” the Subcommittee 
condemned, pointing out that, as a 
matter of principle, “it is not proper 
to require the public or the parties 
to pay out-of-pocket the extra cost 
which is paid into Government in 
the form of a bonus just to get the 
contract”’. 

The Conference supported this 
conclusion of the Subcommittee as 
well as its view that the Government 
should bear its proportionate share 
of the cost of preparing transcripts 
of administrative hearings. 

These recommendations were 
adopted without amendment and 
the Conference moved on to the Sub- 
committee’s last recommendation in 
which an Office of Administrative 
Procedure, if established, the Bureau 
of the Budget, the Civil Service Com- 
mission and the General Services Ad- 
ministration are urged to give assist- 
ance to the agencies on the whole 
problem, through studies and the 
dissemination of technical advice 
and information. The transcription 
problem, in the belief of the Sub- 
committee, is primarily one of man- 
agement and therefore the respon- 
sibility of the management agencies 
of the executive branch of the gov- 
ernment in which there has been 
“no central point of leadership”. 


Contemptuous Conduct . . . 

No Problem Seems To Exist 

At its opening session in June of 
1953, the Conference adopted for 
study the question of whether admin- 
istrative agencies needed additional 
powers to deal with contemptuous 
conduct in the course of proceedings. 
A Subcommittee in the Committee 
on Trial Problems was constituted 
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to examine the question, and Neil 
Brooks, Associate Solicitor for Liti- 
gation in the Department of Agri- 
culture and delegate from the Agri- 
cultural Marketing and Commodity 
Stablilization Services in that De- 
partment, was named Chairman of 
the Subcommittee. As the result of 
information compiled from question- 
naires sent to the agencies, the Sub- 
committee reported to the Confer- 
ence that “The answers indicate 
there is no problem with respect to 
the ability of the agencies to insure 
the production and submission of all 
relevant testimony and evidence at 
the hearings and to insure orderly 
conduct.” 

The final day of the Conference 
session opened with the presentation 
of recommendations by the Commit- 
tee appointed to consider the feasi- 
bility and desirability of formulating 
uniform rules of procedure for ad- 
ministrative agencies. Thomas J]. 
Herbert, Chairman of the Subversive 
Activities Control Board and repre- 
sentative of that agency in the Con- 
ference, was Chairman of the Com- 
mittee on Uniform Rules. In_ his 
opening statement Mr. Herbert said, 
“You will remember that our Com- 
mittee was developed as a result of 
the adoption by the Conference of 
a suggestion of Attorney General 
Brownell that such a committee be 
organized. Now, it may be said that 
the Conference is really indebted to 
a great many members for the time 
and effort that they gave to this 
problem. We recognized at all times 
that we were not given the job of 
formulating uniform rules of proce- 
dure, but were rather directed to in- 
vestigate the extent to which it 
would be desirable and feasible to 
have uniform rules.” 

To reduce the assignment to a 
manageable size, the committee first 
determined to confine its inquiry to 
the possibility of uniform rules for 
proceedings governed by Sections 7 
and 8 of the Administrative Proce 
dure Act. It was then decided to base 
studies on a sample of ten agencies, 
and to determine upon certain points 
or aspects of procedure on which to 

(Continued on page 371 
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Insurance in Divorce Cases: 


Unsettled Rights Mean Future 


by William E. Mooney - of the Nebraska Bar (Omaha) 


® This article by the general attorney for a large life insurance society emphasizes 
the numerous problems connected with life insurance policies when divorce pro- 
ceedings are contemplated. Most married couples have some kind of life insurance, 
usually on the life of the husband, with the wife named as beneficiary. Many 
clients—and worse, some lawyers—forget entirely about the existence of the 
insurance during the unpleasant legal proceedings that terminate the marriage, 
and the door is left wide open to future trouble over the rights of the parties to 


the forgotten policies. 





" Experience has indicated that 
some attorneys are not satisfactorily 
counselling their clients with respect 
to life insurance on the husband's 
life when the husband and wife are 
involved in divorce proceedings. A 
steady stream of litigation indicates 
that the life insurance was not ad- 
justed in the divorce proceeding or 
by appropriate assignments simul- 
taneous with the decree. Counsel for 
some life insurance companies re- 
cently have expressed concern that 
parties to divorce cases overlook the 
disposition of the life policies when 
the property rights of the divorced 
parties are being settled.! Many di- 
vorces are granted on substituted 
service, and so the husband’s rights 
in his insurance are not within the 
jurisdiction of the court and cannot 
be settled.? If the divorced wife has 
ssession of the policies, there are 
imes when the parties know each 
her’s address and they could settle 
ese problems by correspondence. 
he failure to adjust such problems 


leaves many loose ends for future lit- 
igation.® 

The cases in the law books, nu- 
merous though they may be, are only 
a small percentage of those actual- 
ly litigated or on which conflicting 
claims are made. Only the cases in- 
volving substantial sums get into 
the reviewing courts.* 

This problem has been the subject 
of discussion in at least two recent 
zone meetings of the National Asso- 
ciation of Insurance Commissioners 
and frequently when counsel for life 
insurance companies meet. No con- 
clusions have been reached as it has 
been felt that there was nothing 
practical that the insurance com- 


Litigation 


panies could do. It is not a situation 
calling for a new law or a rewriting 
of the life insurance policies; rather 
it is a matter of attorneys in the 
divorce proceedings availing them- 
selves of the present remedies open 
to them—or, failing that, to have the 
parties adjust their rights in some 
satisfactory manner. 

Life insurance when purchased by 
a husband usually names the wife 
as the beneficiary. The right to 
change the beneficiary may be re- 
served to the husband. Many pol- 
icies, however, provide that a change 
of beneficiary may be effected by a 
request to the company and a sur- 
render of the policies for the proper 
endorsement. When the beneficiary 
has a vested interest in the policies, 
which is usually the case when the 
right to change the beneficiary is not 
reserved to the insured, the change of 
beneficiary must be made jointly by 
the insured and the named bene- 
ficiary. 

Attorneys are not entirely to 
blame for these unsettled problems, 





1. American Natl. Ins. Co. v. Reid (Okla. 
1952), 108 Fed. Supp. 428; Mc Phail v. John 
Hancock —— _ Life eas. ee a 1952) 108 


tion, Cal. "App. 
(1982): oThorp v. Randazzo, "(Cal. App. 1953) 
252 P. 2d (1953). 

2. Whitelaw v. Whitelaw (Ohio St.) 113 N. E. 
2d 105 (1952). 

3. Stone v. Stephens, 92 Ohio App. 53, 110 
N. E. 2d 18 (1950). 

4. My own experience indicates over fifty 
such controversies a year, with none, in 
recent years, going to a reviewing court. This 
has been due, in large part, to the expense 
involved in appeals. If this is true as to only 
one insurer, there could be several thousand 


a year for all insurers. 

5. Cadore v. Cadore (Fla. 1953) 67 S. 2d 
635, where the divorce decree required the 
defendant husband to change the beneficiaries 
in his life insurance polleies to his children, 
but no mention was made that the — 
was to be irrevocable. Another change w: 
later made to the defendant husband's Second 
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as parties to some divorce cases do 
not reveal the existence of life in- 
surance. Sometimes the matter of life 
insurance on the husband is con- 
cealed from the lawyers, even after 
inquiry has been made. In the search 
for assets of the husband it would 
seem that the status of his life in- 
surance should be carefully checked, 
even by his attorney. The husband 
may need a release from his wife or 
a return of the policies. 

The life insurance company 
knows little about the marital rela- 
tions of its policyholders. Even if it 
did, there is nothing it could do but 
to continue to perform the contract, 
or to be ready to perform when the 
occasion required. Very often the 
divorced wife will continue to pay 
the premiums, especially when the 
policies are in her possession. The 
company cannot refuse to accept the 


payments, no matter from whom 
they may come. The fact that the di- 
vorced wife may be a volunteer with- 
out any legal rights in the matter 
is something that the company can- 
not be concerned with. It may be a 
matter on which she should be prop- 
erly advised as she may actually be 
losing the money she pays out. 


Possession of the Policies .. . 
The Legal Effect 


Counsel for life insurance companies 
have discussed the arguments of a 
divorced wife when she claims the 
dividends or cash value of the in- 
surance on her divorced husband's 
life without any accompanying evi- 
dence of a gift to her. The claim is 
usually based on the fact that she 
has possession of the policies, that 
she may be the named beneficiary, 
coupled with payment of some or all 
of the premiums. Once in a while 
there will be a written or parol as- 
signment as evidence of a gift of the 
policies,” and, in those instances, the 
matter is somewhat simplified. 

A divorced wife who has been 
practical enough to see that the 
premiums have been paid on the 
husband’s life insurance during the 
marriage, and then continues such 
payments after the marriage has 
been dissolved, may not realize that 
possession of the policies and pay- 
ment of the premiums, by themselves, 
will not create a valid claim for 
her.§ 

Some divorced wives, in order to 
obtain the full advantage of the hus- 
band’s insurance, will advise the 
companies of changes of address 
over the purported signatures of the 
insured, so that they, the divorced 
wives, will receive the premium no- 
tices, dividend checks and the like. It 
is not rare for a divorced woman to 
sign her former husband's name to 
such requests and to endorse checks 
payable to him without any power 
of attorney or proof of authority 
whatsoever. 

In the meantime the divorced hus- 
band may have obtained a duplicate 
policy in which another person is 
designated as the beneficiary, or he 
may make a will wherein he names 
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another as the beneficiary.® It would 
not be too much to assume that some 
husbands may feel that their insur- 
ance is cancelled when they do not 
receive notices of premiums due. 
Many life insurance companies will 
not issue a duplicate policy unless 
the original policy is surrendered, or 
a bond is issued to cover any loss 
that might occur,!° and a will is not 
a satisfactory method to effect a 
change of beneficiary. 

Some divorced husbands abandon 
their life insurance, especially if the 
amount is small and the divorced 
wife has possession of the policy, but 
this abandonment may be due to 
the belief that the policy is not in 
force, or because of frustration due 
to the policy being out of his posses 
sion. However, apparent abandon- 


ment of the insurance by the hus- 


band will not give the divorced wife 
any better claim. 


Life insurance rights might be | 


adjusted, sometimes, where only 
constructive service is had in a di- 
vorce suit. The wife often knows the 
address of the husband, and when he 
resides in another state she must see 
that he is served by publication or 
by some other method of substituted 
service. It is possible to settle the in- 
surance problem without even pre- 
senting it to the court. A study of 
many recent cases in the reviewing 
courts indicates that it would have 
been much cheaper to have settled 
the insurance problem without the 
ensuing litigation. When the court 
awards the insurance to the husband 


or wife, no life insurance company 
will take such a decree without ad- 
ditional inquiry, and often then only 
on the written consent of both the 





Ratsch v. Rengel, 180 Md. 196, 23 A. 2d 
my (1942) ; New York og Ins. Co. v. Inskeep 
—_ 1951), 96 Fed. Supp. 653. 

Acadia Mut. Life Tae. Co. v. Newcomb, 
(Dei. Ch. 1941) 21 A. 2d 723. 

. Stone v. Stephens, 155 Ohio St. 595, 90 
N. 2d 766 (1951); see note 3 as to this case 
in Sho App. Court; aye s Vv. ag 
(Tex. Civ. App. 1952) 252 S. 2d 1010. 

10. Smith v. Smith (Mo. App) 181 S. 
2d 793 (1944). This case has been before the 
court .— several subsequent oa Ge 
192 S. 2d 691 (1946); see a pry 5 
meray ie Life Ins. Co. 216 S. C. 177, S. E. 
2d 163 (19: 

A certificate of a ee a in a fraternal 
benefit society may be duplicated when the 
original certificate is lost or beyond the mem- 
ber’s control. These societies usually provide 
that one divorced from a member shall not 
be entitled to any benefits even though no 
en of neficiary may have been 
made. 
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divorced husband and divorced wife. 
\fter the divorce case has been set- 
tled it may be difficult to get the los- 
ing party to agree to anything more. 
Therefore, one who may be award- 
ed the insurance in the divorce 
decree may have purchased nothing 
more than further ligitation.1! The 
dissenting opinion in the Whitelaw 
case!? overlooks the chaos that could 
result if that were to be the law. 
Most life insurance companies op- 
erate in many states. If the law of 
one state would permit a wife, in a 
divorce action, to obtain rights in 
life insurance on her husband’s life, 
although the husband would be in 


| the litigation only through substi- 


tuted service, it would not be res 
adjudicata if and when the husband 
sued the insurance company in an- 
other state. So, the insurance com- 
pany could be subject to two attacks, 
and both might be successful. 

The ideal method of settling in- 
surance rights would seem to be to 
consider the cash values in determin- 
ing the whole net worth of the hus- 
band. From the insurance company’s 
interest and probably that of the 
public it might be best to surrender 
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lative stage and the unstinting sup- 
port of every bar association when 
they are finally presented to the 
courts for adoption. 

Last August the House requested 
that the National Conference of Bar 
Presidents poll its members with a 
view to determining national senti- 
ment on the question of inclusion 
of lawyers within the social security 
system. This poll indicated that law- 
yers are desirous of having available 
voluntary coverage, 
prevailed in the decision of 
House of Delegates. 


and that view 
the 


Upon the recommendation of the 
Committee on Scope and Correla- 
tion, the House voted to create a 


the policies for their cash value rath- 
er than to continue them with the 
divorced wife as the beneficiary. This 
would be particularly true if the di- 
vorce court awards the policies to 
the wife instead of the husband giv- 
ing them to her as part of a property 
settlement. A divorced wife usually 
has no real insurable interest in the 
life of her divorced husband, even 
though he may be required to pay 
alimony and the policies act as a 
sort of guarantee that alimony pay- 
ments will continue.4* The early 
death of the divorced husband would 
be to the financial advantage of the 
divorced wife. It is true that divorced 
parties do not live together, but it 
would be unusual for a divorced 
husband to make an original appli- 
cation for life insurance, naming his 
divorced wife as his beneficiary.’ 
Many divorced wives remarry so that 
when a court is inclined to give the 
life insurance to the divorced wife 
a provision should be added to the 
decree that the insurance is to be 
returned to the husband on the wife's 
re-marriage. Provision for reimburse- 
ment for premiums paid by the di- 
vorced wife should also be included. 


Special Committee which will deter- 
mine whether there is sufficient in- 
terest among the members of the 
Bar to justify creation of a Section 
of Family Law. The jurisdiction of 
this Section would include marriage, 
divorce and annulment, adoptions, 
rights of and guardianships for mi- 
nors and incompetents, maintenance 
and support, youth correction laws, 
welfare problems, husband and 
child, and parent and child. Mem- 
bers of the Association are invited 
to express themselves on this subject 
by writing to the Executive Director, 
American Bar Association, 1155 East 
Sixtieth Street, Chicago 37, Illinois. 

The Committee on Jurisprudence 
and Law Reform proposed support 
of a constitutional amendment 
which would make mandatory the 
retirement at age 75 of members of 


Insurance in Divorce Cases 


The divorce decree, in which the 
rights of the respective parties are 
settled, may be sufficient in itself, 
but it would seem advisable to have 
each husband execute an irrevocable 
assignment of the policy and file it 
with the company. Actual posses- 
sion of the policy and immediate 
change of beneficiary would seem to 
be necessary. The insurance com- 
pany is not a party to the divorce 
proceeding and it is not bound by 
the decree. Provision might be made 
as to what may happen to the in- 
surance on the decease of the di- 
vorced wife prior to that of her di- 
vorced husband, and as to what 
should be done if the divorced wife 
re-marries. If the divorced wife is 
to be given the right to receive all 
dividends and to have the right to 
select any of the non-forfeiture op- 
tions, those privileges should be part 
of the assignment. 


11. to Ins. Co. v. Irvine, 338 Mich. 
18, 61 N. A ~ 14 (1953). 

12. See N Note 

13. In . ‘divorce automatically termi- 
nates the insurable interest of the divorced 
wife. Whiteselle v. Northwestern Mut. Life 
Ins. CO. 221 S. W. 575 (1920); see c, *~ 
Michigan: Minn. Mut. Life Ins. Co. Hen- 
drick, 316 Mich. 253, 25 a 2d 189 (1946) 
Missourt Orthwein v. ee i, = 

Co. 261 Mo. 650, 170 3. 9 (191 
Louisiana: Metropolitan — Ins. 2. 
Haack (La. 1943) 50 Fed. Supp. 55. 





the Supreme Court of the United 
States and all inferior federal courts. 
The House adopted this recom- 
mendation. 

Each of these decisions by the 
House represents several thousand 
hours of study when the work our 
committees do in preparation of 
their reports to the House is con- 
sidered. If the Association were 
billed on an hourly basis for the 
time our Special Committee on Dis- 
ciplinary Procedure has spent on the 
model Rules, I assure you the bill 
would be staggering. 

Each of us owes it to his profession 
to see that the weight of the 1,500 
state and local bar associations is 
thrown into the balance in support 
of these recommendations by our 
elected representatives, the members 
of the House of Delegates. 
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Lawyers and Accountants: 


Chairman Jameson’s Statement to the House 


® Reporting to the House of Delegates on current negotiations between the 
Association and the American Institute of Accountants, William J. Jameson, of 
Montana, Chairman of the Committee on Professional Relations, was able to 
state that progress was being made. Because of the importance of the subject 
matter, the complete text of Mr. Jameson’s oral statement is set forth here. The 
Committee on Professional Relations is continuing negotiations and will have a 
further report in the May issue of the Journal. 





® The Committee on Professional 
Relations had rather hoped that it 
might be possible to come before 
you today with a definite agreement 
for your approval. We are not able 
to do that, but we feel very definitely 
that we can report progress. 

I think it might be advisable first 
of all te review, just very briefly, the 
origin of the problem confronting 
the Committee and the reason for its 
creation. 

You may recall, at the meeting of 
the House of Delegates in Atlanta, 
about a year ago, the attention of the 
House was called to a proposal in 
Congress to modify Section 10.2 (f) 
of Treasury Circular 230 to elimi- 
nate the provision “that nothing in 
the regulations shall be construed as 
authorizing persons not members of 
the Bar to practice law”. 

The House authorized the ap- 
pointment of a Special Committee 
on this circular to oppose the de- 
letion of that particular section. 
A subsequent amendment proposed 
that “the expression ‘to practice law’ 
herein shall not include the doing of 
any acts which an enrolled agent is 


authorized or required to do by any 
other provision of these regulations”. 

The Special Committee on Circu- 
lar 230 made an excellent statement 
in opposition to both of those pro- 
posed amendments, to which was at- 
tached as an appendix the agreed 
statement between the lawyers and 
the accountants, adopted in 1951. 
That statement was printed, I be- 
lieve in the November issue of the 
Journat [40 A.B.A.J. insert page iii], 
and no doubt all of you read it. 

In July, shortly before the Annual 
Meeting, there was introduced in 
Congress H.R. 9922, by Congressman 
Reed, of New York, who was then 
Chairman of the Ways and Means 
Committee. This bill provided that 
“the Secretary of the Treasury shall 
by regulations prescribe, to the ex- 
tent that he considers practicable 
and desirable, qualifications, rules of 
practice and standards of ethical con- 
duct, applicable to persons who as- 
sist taxpayers in determination of 
their federal tax liabilities, in prep- 
aration of their federal tax returns, 
and in settlement of their federal tax 


liabilities, in settlement with the 
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Internal Revenue Service; provided, 
that no person shall be denied the 
right to engage in such activities 
solely because he is not a member of 
any particular profession or calling”. 

Upon the recommendation of the 
Sections of Taxation and Adminis- 
trative Law and the Committee on 
Unauthorized Practice, the President 
was authorized to appoint a Special 
Committee to oppose the enactment 
of H.R. 9922 and any similar legisla- 
tion, and the Committee of which | 
am now Chairman was appointed. 

Then it developed that it was ad- 
visable, and the Board of Governors 
so provided in October, to expand 
the scope of our Committee and 
make it a Committee on Professional 
Relations, and include an authoriza- 
tion to attempt to negotiate a settle. 
ment with the accountants and do 
more—not simply oppose the enact- 
ment of H.R. 9922. 

While H.R. 9922 was not acted 
upon in the last Congress, the same 
bill was introduced as H.R. 1601 and 
a similar Bill as H.R. 2461 in the 
present Congress, and they are now 
in the Ways and Means Committee. 

The Committee on Professional 
Relations met first in October and 
outlined a course of action. Shortly 
after that time we found that the 
American Institute of Accountants 
had sent a letter to all of its mem- 
bers, urging them to get in touch 
with their Congressmen with respect 
to H.R. 9922. Our President, Lovd 
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Wright, at that time sent a letter to 
every member of Congress, and I am 
just going to read one paragraph be- 
cause 1 think it summarizes pretty 
well. He said this: 

Rather than have you bombarded 
by letters from the 250,000 lawyers in 
the United States and their clients, 
we think it advisable to simply inform 
you at this time as to our objection 
to such legislation, the enactment of 
which we believe would be an unwise 
interference by the Federal govern- 
ment with the traditional control of 
the practice of law by the several 
states. 


That sets forth the position of our 
Committee and the position of this 
Association. 

About that time, also, there was 
called to our attention a pamphlet 
that was put out by the American 
Institute of Accountants, entitled, 
“Helping the Taxpayer”. 

I was a little surprised in appear- 
ing before the Conference of Bar 
Presidents yesterday, to find many 
had not seen the pamphlet. In fact, 
a minority of the group there had 
seen the pamphlet. But, nevertheless, 
it had been circulated rather widely, 
and we have had requests from many 
members of the Bar to let them know 
whether that did correctly portray 
the position of the American Bar As- 
sociation and just what our position 
was in our relationship with the ac- 
countants. 

I am sure we will all agree that the 
publication of that pamphlet was un- 
fortunate. We have taken action in 
two respects. In the first place, the 
Special Committee on Circular 230, 
after finding that the pamphlet had 
been presented to the Treasury De- 
partment wrote a letter to the Under 
Secretary of the Treasury, outlining 
our position, our answer to that par- 
cular pamphlet; and now today, we 
have put before you a statement en- 
titled, “Lawyers and Accountants in 

lax Practice’, which answers the 
pamphlet and we think correctly sets 
torth the facts as to this problem. I 
might say that is not put out with 

ny idea of aggravating the present 

tuation with the accountants. On 
he contrary, we think it will tend to 
‘ear the atmosphere and not ham- 
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per us with our negotiations with the 
accountants. 

Now, what about these negotia- 
tions? Well, in December, our Presi- 
dent, Loyd Wright, and Maurice 
Stans, the President of the American 
Institute of Accountants, had an in- 
formal meeting. There was no ques- 
tion that it was the sincere desire of 
both of them to bring about a settle- 
ment which would avoid the contro- 
versy that is now in prospect in 
Congress, and committees were ap- 
pointed to negotiate; a subcommit- 
tee of five from our committee, and 
a committee of five appointed by 
Mr. Stans from the American Insti- 
tute of Accountants. 

We have been negotiating in good 
faith and that is true of both sides. I 
think you can appreciate some of the 
difficulties involved in negotiations 
of this sort. 

In the first place, there are bound 
to be some honest differences of 
opinion on fundamental principles. 
In the second place there is the difh- 
culty of phrasing accurately just 
what we have in mind in order to 
overcome the fears and the objec- 
tions of both groups. There are dil- 
ferences of opinion on the part of 
members of the Bar just as there are 
differences of opinion on the part of 
members of the American Institute 
of Accountants. 

Then, of course, you have the 
problems that you always run up 
against in any settlement negotia- 
tions. First, there must be good faith, 
and as far as the negotiators are con- 
cerned on both sides, that problem 
has been met. 

Then there is the problem of ap- 
preciating fully the position and the 
fears and objections of the other par- 
ty. There is the difficulty of both 
sides appraising realistically all the 
factors that are involved. So as I 
say, taking all those things into con- 
sideration, it is not surprising that 
we have run into some difficulty, but 
I think under all the circumstances 
that we have made very good prog- 
ress and we have agreed upon a num- 
ber of matters. 

Now, one other thing I think I 
should say in this connection. In ad- 


dition to the committee of eleven, 
whose names appear on the: pam- 
phlet which you have before you, we 
have invited to all of our meetings 
the Chairmen of the Section of Tax- 
ation and the Section of Administra- 
tive Law, and the Chairman of the 
Unauthorized Practice Committee 
and the Chairman of the Special 
Committee on Circular 230. They 
have participated in all of our delib- 
erations and have voted with the 
other members of the Committee 
and I might say we have gotten along 
very well. 

We feel this to be true—that we 
must have the cooperation of these 
groups in anything that is presented 
to the House of Delegates. 

With respect to the present status 
of our negotiations; it was my initial 
reaction to present those to you rath- 
er fully, but after reflection, and aft- 
er receiving the good judgment and 
counsel of the other members of the 
Committee, 1 am firmly convinced 
that would be a serious mistake. It 
would be a mistake to have any pub- 
lic record at this time of the partieu- 
lar things to which we have agreed 
and the particular points on which 
we have not yet reached an agree- 
ment. I think you can see where that 
would be embarrassing, where it 
might hamper us in our further ne- 
gotiations with the representatives of 
the Accountants, so we are not pre- 
senting those to you in detail, and I 
think you can understand the reason. 

We will have to ask you to rely on 
our own judgment and with the un- 
derstanding when any agreement is 
reached, it will be submitted to the 
House for approval. 

Now, another question. What will 
happen if we don’t reach an agree- 
ment? In that case, the accountants 
will press very vigorously for the en- 
actment of these two bills that are 
now pending in Congress, the sub- 
stance of which I read to you a few 
minutes ago. They have accumu- 
lated a substantial fund for that pur- 
pose. In fairness to the accountants, 
I should say they are not using that 
fund as a threat or anything of that 
kind, but we know they do have a 
very substantial sum of money to 
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spend for that purpose. We can’t 
hope ‘to match that in the event we 
get into this controversy. 

What does that mean? It means 
we have to spend some money, of 
course, not only the American Bar 
Association, but the state and local 
bar associations. We do have to 
match it with the voluntary help of 
every member of this House and the 
voluntary help of every state and 
local bar association in the country. 

We hope that won’t be necessary. 
We hope we won't have to call upon 
you for that help. But we may and 
if we do call upon you, we certainly 
hope and expect we will have the 
wholehearted support of the Bar of 
the country. I think it would be, and 
I know all the members of the Com- 
mittee agree, a serious mistake from 
the standpoint of both professions, 
as well as the public, if we do have 





to get into this controversy. As far as 
we are concerned, we hope it can be 
avoided, and that you will approve 
of our negotiating with the Account- 
ants in the hope we might work out 
a mutually satisfactory agreement. 

So, at this time, I am going to pro- 
pose a resolution. It has not been 
cleared officially with the Board of 
Governors, although we did talk to 
some members of the Board. As I 
understand it, we do have a waiver 
from the Rules and Calendar Com- 
mittee, and I move the adoption of 
this resolution. 


First, That the Special Committee 
be continued and be designated the 
Committee on Professional Relations, 
and that the President be authorized 
to determine the number and terms 
of its members. 

Second, That the Committee on 
Professional Relations be authorized 
to continue negotiations with the 
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320 American Bar Association Journal 


American Institute of Accountants 
and, at its discretion, to negotiate 
with other groups, in an effort to 
reach an agreement, subject to the 
approval of the House of Delegates 
with respect to problems arising in 
tax practice, as well as administrative 
practice generally. 

Third, That the Committee be 


authorized to oppose the enactment | 


of H. R. 1601 and H. R. 2416, intro- 


duced in the 84th Congress, and sim- | 


ilar legislation, and to urge the re- 
tention of the provisions of Section 
10.2 (f) in Circular 230 with respect 
to practice before the Treasury De- 
partment. 


I might state that this has the ap- 


proval of the Chairman of the Un- | 
authorized Practice Committee and 
the Chairman of the Tax Section | 
and the Chairman of the Section of | 


Administrative Law. 


(The motion was duly seconded, 


put to a vote and adopted.) 


President Loyd Wright welcomes an old friend, actor 
Charles Laughton, to the Midyear Meeting of the House of 
Delegates in Chicago last February 21. Mr. Laughton de- 
livered Lincoln’s Gettysburg Address and read a condensed 
version of Washington’s Farewell Address to the members of 
the House. The short ceremony was in commemoration of 
the two great Presidents whose birthdays occur about the 
time of the Midyear Meeting. 
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Is Stwash a Good Law School? 


A Frank Discussion of Law School Problems 


by John Leland Mechem - Professor, Dickinson School of Law (Carlisle, Pennsylvania) 


®" Professor Mechem addresses himself to a hypothetical lawyer whose son is about 
to enter Siwash Law School, his father’s alma mater. He points out that the father 
is sending his son to a school about which he really knows very little, for law 


schools can change considerably during a twenty-year period. A law school that 


was foremost in its state two decades ago may now fail to offer adequate prepara- 


tion for young men seeking careers at the Bar. Professor Mechem goes on to point 


out the great financial problems of the schools and to warn that the members of 


the profession must arouse themselves to the danger. 





# I am only a lawyer who has been 
in general practice for thirty-odd 
years. I am writing this for the 
thoughtful consideration of other 
practitioners. I just want to ask you 
a few simple questions. 

1. What law school will your son 
attend? 

2. Why do you send him there? 

3. Is it a good law school? 

4. How do you know? 

Let us put this in a more personal 
way. I am talking to you, John Jones, 
Esq., (successful and respected prac- 
titioner) in your office. 

“I know you have planned to have 
your son, Jack, come into the office 
here with you, ever since he was a 
little boy. He’s just finished college 
and will now have to go to law 
school. What law school is he going 
to attend?” 

“Siwash Law School, of course.” 

“Why do you send him there?” 

“T went there and I'd like to have 
him go there, too.” 

“Is it a good law school?” 

“Of course.” 


“How do you know?” 

It is true that Siwash is the oldest 
law school in the state. It is true that 
it was a good law school when you 
went there, twenty years ago. Is it 
a good law school now? 

Would you invest your savings, 
or your client’s funds, in a business 
solely because it was successful twen- 
ty years ago? Of course you wouldn't; 
you would want to examine its pres- 
ent financial statement and earn- 
ings report. What the company did 
twenty years ago would be im:ma- 
terial. Mr. Jones, I tell you, earnest- 
ly and sincerely, a law school is just 
like a business. It either improves 
and becomes better and stronger, or 
it fails and becomes poor and weak. 

The strength of a business de- 
pends upon the soundness of its fi- 
nancial structure and the ability, ag- 
gressiveness and foresight of the men 
who run it. The same is true of a 
law school. It must have sufficient 
“working capital” to be able to do 
business without skimping or crimp- 
ing. It must have a good manage- 





ment, 1.¢., a strong, capable execu- 
tive head and a competent, experi- 
enced and well-trained faculty. 

Mr. Jones, have you ever checked 
up on Siwash Law School? What 
kind of a dean does it have? Is he 
progressive, active, a sound lawyer, 
a man of unquestioned integrity, 
with a strong, magnetic personality— 
in short, a leader? How long has he 
been dean—too long or not long 
enough? How did he happen to be 
selected? What salary is he paid? A 
dean of a law school has a good deal 
of responsibility; does your dean 
have sufficient authority to carry out 
that responsibility? These are all 
pertinent questions. 

Some law school deans are very 
able, outstanding men; others have 
used the deanship as a stepping- 
stone to a better-paying job. Some 
are carefully selected because of their 
personality, integrity, ability and 
scholarship—men who would be out- 
standing lawyers whether they were 
practitioners, judges or teachers. Oth- 
ers may be chosen because they 
would accept less money than other 
applicants. 

What kind of a faculty does Si- 
wash have? Are they trained, experi- 
enced men? How old are they and 
how many of them were ever in ac- 
tive practice? A boy just out of law 
school isn’t much of a lawyer, al- 
though he may become a good law- 
yer after he has had a few years of 
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actual practice. A boy just out of 
law school isn’t much of a law teach- 
er, either, although he may become 
a good teacher after a few years of 
teaching experience, and a better 
one if he has had experience both in 
teaching and practice. How many of 
the faculty at Siwash Law School 
were ever in active practice? 

Now don’t get indignant, Mr. 
Jones. There are a whole lot of good 
law schools which are obliged to hire 
boys who are only recent graduates 
because they simply do not have the 
money to hire more experienced 
men. Furthermore, I doubt if any 
law school has all of its faculty com- 
posed of men who have had previous 
experience in actual practice. I know 
I am on solid ground when I tell you 
that the total number of law school 
teachers who have never practiced is 
very large. 

So what, say you? Well, Mr. Jones, 
there has been a lot of heated criti- 
cism and charges by practicing law- 
yers in the past few years that the 
law schools are not practical, that 
their graduates know a lot of “book” 
law, but don’t know how to prac- 
tice law. These charges begat an- 
swers, replications and rejoinders; 
and the articles, pro and con, are 
numerous, varied and confusing. The 
fact remains that all too few experi- 
enced practitioners ever get on a 
law school faculty. 

You ask why? Mr. Jones, you, 
yourself, are a reasonably likely pros- 
pect for a law school teacher. You 
have made a success, both profes- 
sionally and financially; your firm 
is established, you can withdraw 
from it and still keep a place for 
Jack. Maybe you would like to try 
teaching, just to see what it is all 
about. I happen to know that Ma- 
gog Law School needs a good man 
to teach federal practice and code 
pleading, with both of which sub- 
jects you are familiar. It would be a 
full-time job. 

What does the job pay? I’m sorry 
to tell you that Magog can only pay 
$4,000 a year salary. You could hard- 
ly be expected to leave your prac- 
tice, move your family to Magogville 
and take a full-time job for a mere 


$4,000 a year? No, I suppose you 
couldn’t—but that’s all that Magog 
can pay for the job. If you can’t be 
tempted, then Magog will have to 
do just what so many law schools are 
obliged to do—get a man worth only 
$4,000 a year to take the position. 

Such conditions don’t affect Si- 
wash, you say. How do you know 
they don’t? They affect the majority 
of American law schools. There are a 
few, a very few, law schools, which 
are well endowed and have enough 
income to be able to pay good sal- 
aries. There are a few law schools 
which are in big universities, in 
wealthy states, and get enough tax 
dollars to pay reasonably good sal- 
aries. There are a whole lot of law 
schools which are not tax supported 
and have few, if any, endowments 
and which have to depend upon tui- 
tion to carry on. Many of them have 
less than one hundred students. One 
hundred students won't produce 
very much tuition. There are a lot 
of state universities which have 
meager law school budgets because 
the president or the trustees of the 
university favor other departments. 
Has Siwash any endowments? Is it 
dependent upon tuition money for 
operating expenses? Have your ever 
investigated the matter? 

You ask me what the average sal- 
ary for a law school teacher is. That 
is a carefully guarded secret, on 
which there is no published infor- 
mation. I can only answer that I 
know of several law schools that are 
able to pay only about $4,000 per 
year. These are marginal law schools. 
There are several more that can 
pay only about $5,000, and to the 
best of my belief, $6,000 is about 
tops for a very large number of 
schools. My information comes from 
a very wide acquintance with law 
teachers. I know that the turnover 
in faculties is great, that most of the 
younger men have a very difficult 
living, that there are any number of 
capable law instructors who can be 
hired away from their present loca- 
tion by an offer of $7,500. No, I’m 
not talking about the unrecognized 
schools—those which are offshoots 
of business colleges and Y.M.C.A. 
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schools; I’m talking about the fully 
accredited schools. 

Why do capable men go into such 
a calling, you ask? I wonder, myself. 
Mostly, I think, because they started 
teaching when they left law school, 
have accumulated families and re 
sponsibilities and hesitate to go 
through the starvation period that 
will come if they go into practice— 
so they stay on, ill-paid. Once on a 
salary, it is difficult for a man to get 
off that basis. 

Is this a healthy situation, you 
ask? Of course it is not. It is very un- 
healthy. Very few law school facul- 
ties are entirely composed of compe- 
tent high quality men. The great 
majority of law schools have some 
good men together with some that 
are not good, and some that are in- 
experienced and mediocre. That is 
necessarily so because very few law 
schools have enough operation in- 
come to pay proper salaries. They | 
are obliged to “piece out” with some 
beginners and some “part time” men 
who come in from outside and teach 
one course, or perhaps two courses, 
to pick up extra income. Some are 
able to command good part-time 
men, who will sacrifice personal in- 
come because of a sense of loyalty 
to their school; but a good many 
“part-time” men are not particularly 
good teachers. 

Can anybody become a good teach- 
er, you ask? Definitely, no. Teach- 
ing is an art. The good law teacher 
is born, not made. He must inspire 
a miscellaneous collection of earnest 
young men, some bright and some 
dull, to work harder than they want 
to, and to be interested in subjects 
for which they have no natural in- 
terest, and to delve into a great 
mass of disconnected material. He 
must lead and guide their learning, 
chide them for their shortcomings, 
encourage them to success—and then 
judge them fairly and inexorably. 
He must never be satisfied with his 
teaching nor his materials; but strive 
ever to make better today what was 
yesterday’s best. There is an unlim 
ited mass of material to be used, and 
he must pick the best of it and cover 
a whole subject in a time too limited 
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for its proper consideration. He 
must have an answer for every ques- 
tion. Teaching is a good deal like 
major league baseball. You are a 
hero as long as you can hit home 
runs. Fan out once and you are a 
bum. It’s not easy. 

And for this superman, the law 
schools will pay $5,000, or maybe 
$6,000 a year. The full-time teacher 
will have to depend pretty much on 
his salary for his living. There will 
be little time for outside employ- 
ment, and some law schools forbid 
it. 

Mr. Jones, I see you are shocked. 
I am glad, because the condition is 
shocking. Is there a remedy for this, 
you ask? Yes, there is, It lies with you, 
the general practitioner. The quality 
of the law schools is the responsibil- 
ity of the practicing Bar. 

What can you do to help? Well, 
first of all, check your own law 
school, old Siwash. Go over some day 
and have a heart-to-heart talk with 
the dean. Don’t let him be evasive— 
ask him direct questions and get di- 
rect answers. Meet the faculty. Size 
them up. 

You say you recall now, that Hen- 
ry Smith complained of Siwash Law 
School, because his boy, Henry, Jr., 
couldn’t get a course there in insur- 
ance law, and Henry’s practice is al- 
most all insurance cases. Did Siwash 
have enough money to hire an extra 
instructor to give a course in insur- 
ance law? Was their curriculum so 
arranged that they could give such 
a course? 

Practicing lawyers complain that 
law school curriculums are not prac- 
tical; too much time is spent on the 
Rule in Shelley’s Case and similar 
abstractions, and when the graduates 
get out they can’t even draw a deed 
or a mortgage. They complain that 
the courses are not up-to-date; that 
not enough attention is given to in- 
surance law, zoning, trade regula- 
tion, labor relations, taxation, etc. 
Chis may be true. Is the method of 
instruction—the study of many cases 

so involved and laborious that the 
student can’t cover all the subjects 
he should in the three years? Or is 
too much time devoted to old sub- 


jects which have only historical in- 
terest, and not enough to present-day 
problems? If so, whose fault is it? 

You would hardly expect to ad- 
vise the Law School how to arrange 
their curriculum, you say. Why not? 
If Henry Smith was dissatisfied with 
it, do you think you ought to send 
your boy, Jack, to the same law 
school without at least asking what 
courses he will be given? If it isn’t 
the business of Henry Smith and 
you, and every other practitioner, 
then whose business is it? 

Let me give you this comfort. The 
money is available. The country is 
full of it. Foundations are employing 
experts to find ways to spend their 
income. Industry needs tax deduc- 
tions. Your clients, Mr. Jones, can 
be shown where their donations can 
serve a worthy and useful purpose— 
building up old Siwash’s endow- 
ments, to enable Siwash to hire com- 
petent men to teach your son Jack 
to be a good lawyer. 

You ask, isn’t the American Bar 
Association actively interested in 
these matters? Of course they are and 
they are doing a great deal of earn- 
est and valuable work, through their 
Sections and Committees. Not only 
that; the law schools themselves, 
through their Association and _ its 
committees, in cooperation with the 
National Conference of Bar Examin- 
ers and the American Bar Associa- 
tion, are constantly striving to im- 
prove their teaching methods. 

Isn’t that enough? No, Mr. Jones, 
it is far from being enough. The Law 
School Association people are pri- 
marily teachers, not practitioners. 
The American Bar Association, in- 
valuable as its efforts are, reaches 
only a segment of the practicing law- 
yers. Only part of the lawyers of 
America belong to the American Bar 
Association. Only a part of those who 
belong take enough interest in the 
Association’s work to go to the meet- 
ings; and, of those who do go, only 
a small part are sufficiently interested 
to work on the committees. 

How about our state association? 
You're getting closer home, Mr. 
Jones, but again—only a part, and 
usually a small part, of the lawyers 
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Irene Erskine 
John Leland Mechem has had a wide 
experience as teacher and practicing 
lawyer. A native of Michigan, he still 
maintains his law office in Battle Creek 
though he withdrew from his law firm 
in 1951 to devote his time to writing 
and teaching. 





of each state are actively interested 
in the meetings and affairs of their 
state bar association. I grant you 
that the leadership must come from 
the American Bar Association and 
from the state bar associations; but 
the only place you can reach and 
influence all of the Bar of the United 
States is at the county level. Every 
lawyer belongs to his county associa- 
tion and takes an active interest in 
its meetings and activities. It is at 
the county level that the needs, as- 
pirations and inadequacies of legal 
education should be discussed. 

The responsibility for providing 
adequate financing for law schools 
and proper instruction therein rests 
with the American practitioners. 
This has been recognized at “top 
level” by the American Bar Associa- 
tion, but we must broaden the base 
of responsibility. It is the business 
of all lawyers and we must make it 
the business of every county associa- 
tion in the United States—the re- 
sponsibility of the whole profession. 

Once this fact is brought home to 
all of the practitioners, the problem 
is on the way to solution. When this 
responsibility is recognized, they will 
meet it. 
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Chief Justice Fred M. Vinson: 


Meeting the Challenge to Law and Order 


by John J. Parker - Chief Judge of the United States Court of Appeals for the Fourth Circuit 


® In the following article, Judge Parker evaluates the work of the late Chief 
Justice during the turbulent years he sat on the bench of the nation’s highest 
tribunal. The article is taken from an address delivered at the Vinson Memorial 
exercises held in Washington, D.C., last October. 





® The office of Chief Justice of the 
United States is a great office and one 
which requires great qualities of him 
who would fill it worthily. John Jay 
chose it when offered by President 
Washington his choice of positions 
under the newly created government, 
and from his day until this it has 
been filled by men of the first order 
of ability. We are met to do honor 
to one who in a time of great danger 
and crisis rendered signal service to 
our country in the discharge of its 
duties. In an address at Cleveland 
shortly after his appointment, Chief 
Justice Vinson spoke of the challenge 
to the supremacy of law. His con- 
tribution as Chief Justice was to meet 
this challenge in a splendid way and 
by the decisions of the Court over 
which he presided to make the reign 
of law more secure throughout the 
land. 

This age of danger and crisis with 
its challenge to the supremacy of law 
has been with us now for more than 
a quarter of a century and great con- 
tributions have been made toward 
the solution of its problems by men 
who have occupied the office of Chief 
Justice during that period. Charles 


E. Hughes reinterpreted basic consti- 
tutional principles in the light of 
changed conditions and thus pre- 
served the integrity of the judicial 
process and the independence of the 
judiciary. Harlan F. Stone came to 
grips with the problem of regulating 
economic life by governmental power 
and made possible adequate regula- 
tion in the exercise of the democratic 
process without resort to methods of 
the totalitarian state. Fred M. Vin- 
son strengthened the arm of the gov- 
ernment in dealing with the sub- 
versive and disruptive forces which 
threatened its very existence in the 
stormy days following the end of 
World War II. 

A Chief Justice must be more than 
a lawyer. He must be a statesman as 
well. It is necessary not only that he 
be familiar with the rules and forms 
and precedents that are the tools of 
the legal profession, but also that he 
thoroughly understand the nature 
and history of our governmental in- 
stitutions and the social forces with 
which they have to deal. Such under- 
standing cannot be taught in the 
schools. It can come only through 
first-hand dealing with governmental 
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problems and through long experi- 
ence of men and affairs on the high- 
est levels of governmental action. 
Fred Vinson had such experience. 
Coming to Congress as a young man, 
he stepped almost immediately into 
a leading position on the powerful 
Ways and Means Committee and was 
recognized-as an authority on taxa- 
tion and public finance. When he 
left Congress after thirteen years of 
service to accept appointment to the 
United States Court of Appeals for 
the District of Columbia Circuit, the 
expressions of leaders of both politi- 
cal parties left no doubt that he was 
universally esteemed as one of the 
ablest among them. On the Court of 
Appeals he was soon recognized as 
one of the great judges of the coun- 
try and was appointed by Chief Jus- 
tice Stone to head the Special Court 
of Appeals created by Congress to 
deal with the difficult matter of price 
regulation. After five years of judi- 
cial service he was called to serve in 
the executive branch of the govern- 
ment, first as Director of Economic 
Stabilization and later as Secretary 
of the Treasury. Some other Justices, 
before their appointment to the Su- 
preme Court, had seen service in one 
or two branches of the government, 
but no other Justice had served, as 
had Vinson, in all three of them. 
This extended governmental serv- 
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ice impressed upon Vinson the im- 
portance of governmental efficiency 
and the absolute necessity of the 
supremacy of law in the life of the 
nation. I have served with him in the 
decision of cases in the District of 
Columbia and for seven years I 
worked with him as a member of the 
judicial Conference of the United 
States, and I know that no man was 
more devoted than was he to the 
\merican concept of liberty or more 
conscious of the importance of pre- 
serving the great bulwarks for the 
protection of liberty that have been 
built up through the years. He was 
wise enough to know, however, that 
there could be no true liberty except 
as supported by law, and that the 
adequate enforcement of the law was 
of supreme importance if liberty was 
to be preserved. He had scant sym- 
pathy with those who in the selfish 
pursuit of personal objectives or doc- 
trinaire advocacy of extreme posi- 
tions or devotion to foreign ideol- 
ogies would undermine the founda- 
tions of order in the community. His 
greatest service as Chief Justice was 
in preserving the strength of our 
legal structure from impairment by 
such persons. 


The Coal Miners’ Case .. . 
Firm and Unequivocal Notice 


No one can overestimate the impor- 
tance of his decision in the coal min- 
ers case! to the maintenance of peace 
and order and the preservation of 
free institutions in this country. The 
judiciary is the keystone of the arch 
of constitutional government. If its 
decrees may be defied with impunity, 
the whole constitutional structure 
will crumble. This decision couched 
in the firm and unequivocal lan- 
guage of the Chief Justice served 
notice on all men that the decrees of 
the judiciary could not be defied 
with impunity, that in this country 
the law is supreme, and the most 
powerful organizations must obey it. 
lf Vinson had written nothing else, 
this opinion would entitle him to a 
place among the great judges of the 
Court. Like Marshall’s decision in 
Marbury v. Madison? or Taney’s in 
Ex parte Merryman,’ it went to the 


very foundations of government. 

There has been criticism by some 
persons of Vinson’s decisions in the 
so-called civil rights cases. Of course 
there has been no criticism by them 
of his decision in Shelley v. Krae- 
mer,* Sweatt v. Painter,5 McLaurin v. 
Oklahoma State Regents,®> or Oyama 
v. California,’ in which he applied 
the equal protection clause of the 
Constitution to protect Negroes and 
Japanese against discriminatory state 
action. The criticism is directed at 
decisions which refuse to extend con- 
stitutional guarantees to cases to 
which they were never intended to 
apply. His attitude in these cases was 
well summed up in his dissenting 
opinion in the Trupiano case, in- 
volving the right of search incident 
to arrest, wherein he said, ‘To insist 
upon the use of search warrant in 
situations where the issuance of such 
a warrant can contribute nothing to 
the preservation of the rights which 
the Fourth Amendment was intend- 
ed to protect, serves only to open an 
avenue of escape for those guilty of 
crime and to menace the effective 
operation of government which is an 
essential precondition to the exist- 
ence of all civil liberties”.® 

No better illustration of Vinson’s 
approach to the important matter of 
efficiency in the administration of 
the criminal law can be afforded 
than his action in the Rosenberg 
case. After the defendants there had 
been convicted of treason and sen- 
tenced to death, all sorts of attempts 
were made to stay execution of the 
sentenge; including an application 
for stay of execution filed in the Su- 
preme Court on June 15, 1953, which 
the Court declined to hear.® After 
the Court had adjourned for the 
term a justice of the Court entered 
an order staying the execution. The 
Chief Justice immediately called the 
Court into special session, considered 
the question raised upon which the 
order staying execution had _ been 
granted and on June 19 vacated the 
order.!® All contentions of the con- 
demned prisoners were thus duly 
heard and passed upon by the Court, 
due process was accorded them be- 
yond all question and the delay 
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which would have tended to bring 
the law into derision and contempt 
was avoided. 

In this case, as in other matters 
affecting the administration of the 
criminal law, Vinson showed that he 
fully appreciated the grave responsi- 
bility involved. Maintenance of or- 
der is the first duty of government 
and the maintenance of order rests 
in the final analysis upon the en- 
forcement of the criminal law. Effi- 
ciency in the administration of 
criminal justice is important at all 
times; but in the years following the 
war it has been of more than usual 
importance because of the fact that 
communists and fellow travelers have 
availed themselves of every oppor- 
tunity to sow discord and dissension, 
to breed disorder and to paralyze the 
processes of government by which 
order is maintained. Vinson under- 
stood that only by maintaining efh- 
ciency in the processes of our demo- 
cratic system could we successfully 
meet the menace of communism, and 
that nowhere was this efficiency of 
greater importance than in the proc- 
esses of justice. 

In two cases of outstanding im- 
portance Vinson came directly to 
grips with the menace of commu- 
nism. In American Communications 
Association v. Douds,'' the validity 
of the non-communist affidavit re- 
quirement of the Labor Management 
Relations Act!? was challenged. Vin- 
son, delivering the opinion of the 
Court, upheld its validity against the 
contention that it violated the free 
speech provision of the First Amend- 
ment. With respect to this he pithily 
observed: “That Amendment re- 
quires that one be permitted to be- 
lieve ‘what he will. It requires that 
one be permitted to advocate what 
he will unless there is a clear and 


. United States v. United Mine Workers, 
U. S. 258, 303. 

. 1 Cranch 137. 

17 Fed. Cas. 144, Fed. Cas. No. 9,487. 
334 U. S. 1. 

339 U. S. 629. 

339 U. S. 637. 

. 332 U. S. 633. 

334 U. S. 699, 714-715. 

. Rosenberg v. Denno, 346 U. S. 271. 

10. Rosenberg v. United States, 346 U. S. 273. 
11. 339 U. S. 382. 

12. 61 Stat. 146, 29 U.S.C. 159(h). 
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present danger that a substantial 
public evil will result therefrom. It 
does not require that he be permitted 
to be the keeper of the arsenal.’’'% 

In Dennis v. United States,* he 
wrote the opinion of the Court up- 
holding a conviction under the 
Smith Act'® of conspiracy to over- 
throw the government by force and 
violence. Again he was confronted 
with arguments based on the First 
Amendment and the necessity for 
applying the “clear and present” 
danger test of the Schenck case.'® 
While his argument may not meet 
the approval of those whose chief 
concern is to properly “divide a hair 
twixt west and northwest side’, it 
will commend itself to persons hav- 
ing a practical knowledge of govern- 
ment and governmental problems. 
He said: 


Obviously, the words cannot mean 
that before the Government may act, 
it must wait until the putsch is about 
to be executed, the plans have been 
laid and the signal is awaited. If 
Government is aware that a group 
aiming at its overthrow is attempting 
to indoctrinate its members and to 
commit them to a course whereby they 
will strike when the leaders feel the 
circumstances permit, action by the 
Government is required. It is 
the existence of the conspiracy which 
creates the danger. . . . If the ingredi- 
ents of the reaction are present we 
cannot bind the Government to wait 
until the catalyst is added.!7 


Clear and Present Danger .. . 
A Satisfactory Criterion 


In the absence of conspiracy the 
“clear and present danger” rule may 
furnish a satisfactory criterion of 
criminality in the case of ordinary 
speeches advocating force and vio- 
lence but such rule has no practical 
application to advocacy of violence 
in connection with conspiracies to 
overthrow the government, for the 
danger of such conspiracies is ever 
“clear and present”. They are preg- 
nant with potential evil, which, 
while hidden from view in normal 
times, is likely to assert itself as an 
irresistible force when some national 
crisis presents an opportunity for a 
putsch or a coup d'état. 

It was not alone in his opinions, 


however, and in the influence which 
they exerted in maintaining the su- 
premacy of law and infusing the ju- 
dicial process with efficiency that the 
judicial statesmanship of Fred Vin- 
son was manifested. He was a superb 
administrator and, as head not only 
of the Supreme Court but also of the 
entire federal judicial system, did 
great work in improving the admin- 
istration of justice throughout the 
land. He came to the Supreme Court 
when that Court was riven and torn 
by dissensions and animosities until 
many despaired of its ever being able 
to function efficiently again; and 
with his genius for compromise and 
cooperation he reconciled differenc- 
es, eliminated discord and did much 
to restore the Court to the place 
which it should rightfully occupy in 
the affections and esteem of the peo- 
ple. As Chairman of the Judicial 
Conference of the United States he 
maintained constant oversight over 
the working of the judicial system 
throughout the country and drew 
upon his vast experience to maintain 
proper liaison with Congress and se- 
cure the legislation necessary to 
properly man the courts and enable 
them to function with efficiency. One 
of the last things that he did in this 
connection was to have the Commis- 
sion on Administrative Procedure 
set up with a view to improve the 
practice before the administrative 
agencies and tribunals of the federal 
government where so much of the 
important business of the people is 
transacted. 

What shall I say of Chief Justice 
Vinson’s philosophy of law and of 
government? Like most great law- 
yers, he made no pretense of ad- 
herence to any school of philosophy. 
He knew that law was more than a 
mere collection of rules and forms 
and precedents and more than the 
mere expression of the power of the 
state, but he knew also that the 
power of the state was essential to 
the enforcement of law and to its 
attaining the status of law as dis- 
tinguished from ethics or morals. He 
was not carried away by the trans- 
cendentalism of the natural law theo- 
rists nor beguiled by the shallow 
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sophistry of the so-called legal real- 
ists or pragmatists. If I had to place 
him, I would say that he belonged 
with the sociological jurisprudence 
school of Roscoe Pound. As to his 
philosophy of government, while a 
member of the political party of Jef- 
ferson, he was distinctly a Hamilton- 
ian in his thinking. He believed that 
strong and effective governmental 
power provided the means indis- 
pensable to achieve the ends and 
survival of a political society found- 
ed on constitutional principles, and 
this belief became all the stronger 
when he saw free societies perish 
through weakness and ineptitude. It 
was this philosophy which led to 
his support of the Government's 
position in the off-shore oil cases!® 
and to his support of challenged ex- 
ercise of power under the commerce 
clause.!® And it was this philosophy, 
I think, which led him into a dissent 
which has been much criticised, his 
dissent in the Steel Seizure cases.*° 
He thought that in time of emer- 
gency the President, pending action 
by Congress, might act in defense 
of the nation’s interests even though 
this involved the seizure of private 
property. To him it was unthinkable 
that there should be no power in 
government to prevent such a public 
catastrophe as would have been in- 
volved in the threatened steel strike; 
and he thought that there was power 
in the executive, pending action by 
Congress, to take necessary steps to 
prevent it. Most of us do not agree 
with the Chief Justice here because 
the Federal Government is one of 
delegated powers and no such power 
has been delegated to the President 
in emergencies not calling for the 
exercise of his powers as Commander 
in Chief of the Army and Navy. If, 

(Continued on page 363) 





. 335 U. S. 382, 389. 

. 341 U. S. 494. 

. 54 Stat. 671, 62 Stat. 808, 18 U.S.C. 2385 

. 249 U. S. 47. 

. 341 U. S. 494, 509-511. 

. United States v. California, 332 U. S. 19 

. Joseph v. Carter & Weeks Stevedoring 
Co., 330 U. S. 422 (1947); Independent Ware- 
houses, Inc. v. Scheele, 331 U. S. 70 (1947) 
(Vinson, C. J. dissenting); Interstate Natural 
Gas Co. Inc., v. Federal Power Comn., 331 U. § 
682 (1947); Toomer v. Witsell, 334 U. S. 385 
(1948); Bob-Lo Excursion Co. v. Michigan, 333 
U. S. 28 (1948) (Vinson, C. J. dissenting). 

20. Youngstown Sheet & Tube Co. v. Sawyer, 

343 U. S. 579, 667. 
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Group Life Insurance Plan 


for Members of the American Bar Association 


# I have been requested to write for 
the JouRNAL a brief outline of the 
Group Life Insurance Plan shortly 
to be submitted in definitive form to 
the eligible membership of the As- 
sociation for enrollment. 

The Special Committee for the 
\merican Bar Association on Group 
Life Insurance has been engaged for 
the past eighteen months in develop- 
ing such a plan, and fortunately has 
been able to negotiate with the New 
York Life Insurance Company for a 
group life insurance program sub- 
stantially more favorable than the 
original plan submitted to the mem- 
bers of the Association last fall. The 
response to the questionnaire then 
sent out indicated that a substantial 
portion of the membership is inter- 
ested in proceeding with the group 
lile insurance plan. On that basis, 
the plan is to be submitted for con- 
sideration. It will be remembered 


that the original plan proposed $2,- 
000 worth of group life insurance to 
all participating members under age 
56, at a total premium of $20 per 
year, $1,000 of which was to be pay- 
able for the benefit of the American 
Bar Center and $1,000 of which was 
to be payable to a beneficiary named 
by the insured member. 

The modified plan which after 
prolonged negotiations is now of- 
fered by the New York Life Insur- 
ance Company provides for maxi- 
mum group life insurance coverage 
of $6,000 for all eligible members at 
the age of 25 or less, decreasing at 
the rate of $200 per year until age 
45, then at the rate of $100 per year 
thereafter until termination at age 
56. The sum of $1,000 of such insur- 
ance is proposed to be payable on 
the death of the insured to Ameri- 
can Bar Foundation up to the time 
the insured reaches the age of 45 


years; and thereafter to an amount 
equal to one half of the total benefit. 
The premium to be payable while 
the insurance is in force, regardless 
of the amount or the age of the in- 
sured, is $20 a year per member. No 
medical examination is required. 
This plan, offering as it does so 
much more life insurance than the 
original plan to members under 45 
years of age, and at very low cost, 
should appeal most strongly to the 
membership and particularly to the 
younger members. It is difficult to 
see how any man can afford not to 
take advantage of this opportunity. 


If regarded only as term insurance 


it gives for an extended period a sub- 
stantial amount of desirable protec- 
tion at low cost. Heretofore, I under- 
stand insurance at such low cost has 
not been available through normal 
sources. For young men, it affords a 
unique opportunity to give protec- 





Attained Age 
(at last 


Benefit payable 


Benefit Payable 
Total Life* 


to American Bar 
to the Insured Foundation for bene- 





birthday) Insurance Member fit of American 
Bar Center 
20 $6,000 $5,000 $1,000 
25 6,000 5,000 1,000 
30 5,000 4,000 1,000 
35 4,000 3,000 1,000 
40 3,000 2,000 1,000 
45 2,000 1,000 1,000 
50 1,500 750 750 
55 1,000 500 500 
56 0000 000 000 


*Amount decreases on insured’s birthday. 
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Group Life Insurance Plan 


tion to their families in a substantial 
amount at an extremely low cost in 
the years in which the protection of 
their families is most needed. At the 
same time, it affords those members 
an opportunity to help finance at 
little cost to themselves a part of the 
activities of the recently completed 
American Bar Center in Chicago. 
The plan makes all dues-paying 
members of the American Bar As- 
sociation Endowment (every mem- 
ber of the American Bar Association 
is a member of the American Bar 
Association Endowment) who have 
not reached their fifty-sixth birth- 
days and who are recorded in the 
records of the American Bar Associa- 
tion as members thereot, eligible to 
be included in the Group Life In- 
surance Plan. 
The New 
Company will be the contracting in- 
surance carrier, and the American 
Bar Association Endowment, a non- 
profit Illinois corporation, will act 
as the group policyholder to collect 
the premiums and rent them to the 
New York Life Insurance Company. 
The amount of insurance proposed 
for each member shall be in accord- 
ance with the member’s attained age 
at his last birthday (stated in five- 
year brackets for sake of simplicity) 
shown in the table (page 327). 


York Life Insurance 


In the event of termination of 
membership in the American Bar 
Association, or in the event of attain- 
ment of age 56, the insured member 
may convert his group benefit then 
in force to a permanent policy at a 
rate then at- 
tained age and type of policy which 
he selects. He would not be required 
to furnish evidence of insurability. 


consistent with his 


In the event of total and perma- 
nent disability prior to age 56, pre- 
miums are to be waived as will be 
stated in the contract. The policy al- 
so provides a “facility of payment” 
that in the 
event of death the New York Lile 


Insurance Company is permitted to 


provision—meaning, 


pay up to $500 to any person who 
has incurred expenses in connection 


328 


with the fatal illness or burial of the 
member. This provision is valuable 
in the event the personal beneficiary 
happens to be a minor. 

Should death occur in the early 
ages where the amount payable to 
the personal beneficiary is substan- 
tial, the proceeds may be paid in 
other than a lump-sum fashion, as 
will be provided in the contract un- 


der “Optional Modes of Settle- 
ment”. The portion payable to the 
American Bar Foundation will al- 


ways be on a lump-sum basis. 

The cost to the insured member, 
as stated before, will be $20 per year 
regardless of age or death benefit. 
To the extent that the $20 annual 
premium is allocated to the amount 
of the principal of the policy pay- 
able to the American Bar Founda- 
tion, this sum will be deductible in 
computing the federal income tax 
liability of the insured. Premiums 
will be payable annually in advance 
and it is anticipated that new mem- 
bers joining after the effective date 
will be permitted to pay a pro rata 
premium depending upon their date 
of entry. All premiums will be pay- 
able to the American Bar Associa- 
tion Endowment in Chicago. 

You are all aware of the fine Head- 
quarters and Research Center which 
was completed last fall at Chicago 
and of the great service to the pro- 
fession and to the public that it will 
be possible for the organized Bar to 
furnish from that Center. It is the 
focal point of the lawyers of Amer- 
ica. More than 43,000 lawyers and 
friends of lawyers have contributed 
a total of more than $1,750,000 since 
the campaign began in the spring of 
1953. The members of the American 
Bar Association may well be proud 
of their achievement and by partici- 
pating in the American Bar Associa- 
tion Endowment Insurance Plan 
they not only can enjoy the satisfac- 
tion of contributing in a modest way 
to the continuing activities and ob- 
jectives of the American Bar Center 
but at the same time can receive low- 
cost life insurance protection. 

One of the features of the plan is 
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expected to be that the American 
Bar Association Endowment may re- 
ceive from the New York Life In- 
surance Company after the policy 
has been in effect for a year or more, 
a substantial sum in each year, the 
amount of which will fluctuate from 
year to year according to claims’ ex- 
perience. A sufficient sum may be 
expected, however, to justify the 
statement that many of the financial 
needs of the American Bar Center 
may be supported from this source. 
In order to become effective, the 
plan must cover a minimum of 10,- 
000 individuals of the eligible classes. 
In addition, no member may become 
insured until such time as a mini- 
mum of 50 per cent of the members 
in his state elect to join the program. 
Because of certain limitations 
found in the insurance statutes of 
the States of Ohio and Texas, the 
American Bar Association Endow- 
ment Insurance Plan will not be 
offered to members residing in those 
states. However, the American Bar 
Association is taking this matter un- 
der advisement and hopes that such 


restrictions can be lifted at some 
future date. 
Necessary informative literature 


and applications are now being pre- 
pared in the expectation that mate- 
rial may be placed in the hands of 
the members giving greater detail 
than is here stated shortly after or 
coinciding with this issue of the 
AMERCAN BAR ASSOCIATION JOURNAL. 

If this group life insurance plan 
is to become effective, it will require 
the prompt and enthusiastic support 
of the membership. It is hoped that 
every member will read the material 
as soon as it comes to him and that 
if favorably disposed to become a 
member of the Plan, such member 
will sign and return the application 
promptly so that the requisite mini- 
mum of 10,000 insured members and 
50 per cent of the membership in a 
state may be quickly obtained and 
the plan put into effect without any 
undue delay. 

HAROLD J. GALLAGHER 

New York, New York 
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The Advantages of a Report to Congress 


by the Chief Justice of the United States 


= The statement that follows was made by President Loyd Wright of the Asso- 
ciation before the Senate Committee on the Judiciary on January 25, in support 
of pending legislation to invite the Chief Justice of the United States to make an 
annual report to Congress, in person, on the condition of the federal judiciary. 
Mr. Wright appeared before the Senate committee through authorization of the 
Administration Committee of the Association. 





"= I am here in response to tele- 
graphic invitation to appear before 
you as President of the American 
Bar Association to testify concerning 
our position in reference to the con- 
current resolutions pending before 
the House and the Senate providing 
in effect that the Chief Justice of the 
United States shall be invited to ad- 
dress the Congress with respect to 
the state of the judiciary and related 
matters. 

The policy-making body of the 
American Bar Association is the 
House of Delegates. It meets twice 
yearly. Its next meeting will be Feb- 
ruary 21 and 22 at Chicago, Illinois. 
Obviously I have had no opportuni- 
ty to present this important subject 
to the House of Delegates of the 
\merican Bar Association. I have, 
however, submitted the matter to 
what is called the Administration 
Committee, which in effect is an Ex- 
ecutive Committee of the Board of 
Governors intended to handle emer- 
gency matters, such as the considera- 
tion of this proposed congressional 
resolution. I am happy to state that 
the Administration Committee _ is 
unanimously in accord in advo- 
cauing a permanent provision pursu- 
ant to which the Chief Justice of the 
United States shall each year be in- 


vited to address a joint session of the 
Senate and House of Representatives 
to advise them, and through them 
the people of the United States, as 
to the state of the judiciary and re- 
lated matters. 

The American Bar Association 
has long felt that there has been a 
shocking lack of understanding as to 
the federal judiciary of the United 
States. We have ever tried and shall 
always endeavor to utilize every 
proper means to bring home to the 
people and to the people’s represent- 
atives, as well as members of our 
own profession, that it was contem- 
plated by our forefathers that the 
federal judiciary would be and con- 
tinue to be an independent third 
branch of government on a parity 
with the executive and legislative 
branches. The judiciary was re- 
moved, as properly it should have 
been, from political influence, and 
hence it has had no one to constant- 
ly champion in the legislative halls 
its needs and requirements in order 
to fully meet the obligations of serv- 
ice imposed upon it by our form of 
government. 

We of the American Bar Associa- 
tion would recommend the proposed 
concurrent resolution provided it 
was an annual affair, and of course 


that the sole purpose would be to 
have a forum at which the needs of 
this great arm of government could 
be made known to the legislative 
branch, which is wholly responsible 
for providing the funds with which 
to carry on. This is not new. For sev- 
eral years the propriety, plausibility 
and possibility of some means of 
getting the problems before the Con- 
gress and the people in a manner 
that will attract attention has been 
discussed between lawyers and judges 
at many meetings of bar associations. 
This is the first time that formal ac- 
tion has been proposed and taken, 
and I would like to stress some of 
the reasons why we feel that it is im- 
perative for the welfare of the nation 
that the true situation at all times 
should be known. 

We believe that the present delay 
in the disposition of civil cases in the 
United States courts amounts in 
many instances to a denial of jus- 
tice to litigants. We believe the con- 
tributing factors to this delay are: 
(1) The terrific increase in case load 
without commensurate increase in 
number of judges; (2) The conserva- 
tism on the part of the Judicial Con- 
ference of the United States in rec- 
ommending the creation of addition- 
al judgeships; (3) The delay in the 
creation of judgeships when recom- 
mended; and (4) The inevitable 
diminution of the amounts included 
in the budget estimates for the 
courts, with consequent denial of 
adequate facilities and tools, as well 
as personnel, to efficiently handle the 
terrific volume of work. 
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A Judiciary Report to Congress 


In reference to increase in case 
load without commensurate increase 
in number of judges, may I respect- 
fully call your attention to the fact 
that during the year ending July 1, 
1954, the United States District 
Courts disposed of 93,161 cases, but 
that this left pending an additional 
78,531 cases. It is true that this back- 
log accumulated over the years, but 
it is also true that in recent years it 
is increasing at a higher rate. For ex- 
ample, during the past three years 
the backlog of criminal cases in- 
creased 31 per cent and the backlog 
of civil cases 23 per cent. This means 
that the American litigant must wait 
for justice in the United States courts 
longer than at any other time in the 
history of our country. 

Perhaps a good illustration of the 
situation can be pointed out by call- 
ing attention to the fact that in 1900 
we had in the United States District 
Courts 23,832 cases filed in the civil 
and criminal side. There were 101 
judges, and the case load per judge 
was 236. In 1954 a total of 101,269 
cases were commenced. There were 
251 judges and a case load of 403 per 
judge. The number of cases increased 
more than four times, the number of 
judgeships a little more than twice. 
A similar situation prevails in the 
Courts of Appeals. 

I assigned as a second cause of our 
difficulty over-conservatism on the 
part of the Judicial Conference of 
the United States in recommending 
the creation of additional judge- 
ships. These men are not politicians 
nor politically inclined. Historically 
they appear before the Congress and 
recommend additional judgeships 
only after the case load has begun to 
overwhelm, rather than in anticipa- 
tion. 

In addition to the fact that there is 
no sustained championship for the 
needs of the judiciary, the Congress 
has been uniformly slow in creating 
the additional judgeships requested. 
Since 1945 there have been fifty-sev- 
en judgeships created, all of which 
were recommended by the Judicial 
Conference, but a bill creating twen- 
ty-four additional judgeships was 
pending in the last Congress and was 


not enacted. Of the fifty-seven judge- 
ships created since 1945 only six were 
created during the year in which the 
recommendation was made, twenty- 
three not until the following year, 
nine not until two years later, twelve 
not until three years later, four not 
until four years later, and three not 
until five years later. 

There are several causes for this 
unhappy situation. It generally takes 
a year or more for the recommenda- 
tions of the Judicial Conference to 
be enacted by the Congress, then 
after the bills are signed by the Pres- 
ident there is usually another period 
of delay in the selection of the ap- 
pointees, and if there is controversy 
this may be substantial; and even 
after the nominations have been 
made by the President, unhappily, 
frequently confirmatory action which 
must be taken by the Senate is de- 
layed. Consequently, by the time the 
judges are appointed the case load 
upon which the recommendation 
was originally based has continued 
to mount and press until an added 
need has arisen. 

Another element that enters into 
it, in our opinion, is the fact that the 
Congress in recent years has been a 
full-time job. This, Mr. Chairman, 
you will recall, is one of the reasons 
we advocated a fair and substantial 
increase in compensation of the Con- 
gress because it is a full-time job. As 
a consequence, because of the con- 
stantly increasing authority assumed 
by the Federal Government and 
the necessary legislation in relation 
thereto, the Congress is so busy that 
written reports too frequently go un- 
noticed. It is humanly impossible for 
a Congressman or a Senator to pe- 
ruse in detail all of the things that 
cross his desk. He therefore relies 
upon the Committee and the Sub- 
committee, so that ultimately even 
the full Congress is not fully advised 
as to the needs of the courts, with the 
result that inevitably budget requests 
are diminished, to the end that many 
courts are presently sitting without 
the necessary facilities, and in fact in 
some instances without even court- 
rooms. 

May I respectfully call your atten- 
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tion to the fact that for the fiscal 
year 1955 the request of the Director 
of the Administrative Office of the 
United States Courts for a budget of 
$31,216,305 was reduced by $1,187,- 
315. The budget figures for the 
United States Courts of Appeals and 
District Courts for the fiscal year 
1955 were $28,214,525, and this was 
reduced by $1,019,775. The over-all 
cost of the federal judiciary is but a 
slight percentage of the cost of gov- 
ernment. It amounted to 1/25 of one 
per cent in the year 1954. The fig- 
ures of expenditures for the courts 
and the government as a whole are, 
we believe, enlightening. In 1900 the 
United States courts cost approxi- 
mately $2,392,574—the Government 
as a whole $520,860,000 plus. In 1930 
the United States courts cost $8,878,- 
000—the Government as a whole ap- 
proximately $3,642,000,000. In 1940 
our courts cost $10,419,000, as com- 
pared to the whole cost of govern- 
ment of $9,000,000,000 plus. In 1950 
the courts cost $23,967,000—the Gov- 
ernment cost $40,000,000,000 plus. 
In 1953 the courts cost $27,747,000— 
the Government as a whole $74,592,- 
000,000 plus. In 1954 the United 
States courts cost $28,362,000 against 
$67,578,000,000 plus for the Govern- 
ment as a whole. 

Putting it another way, the cost of 
the support of the United States 
courts was one half of one per cent of 
the cost of government as a whole in 
1900 and has decreased steadily until 
it was 1/25 of one per cent in 1954 
This notwithstanding the terrific in- 
crease of case load. 

Our hope and our reason for sup- 
porting the proposed resolution in- 
viting the Chief Justice of the United 
States to appear before both Houses 
of Congress once each session is that 
we believe that it will result in all of 
the Congress and all of the people 
being thoroughly familiar with the 
business of the courts and of their 
requirements. The courts are always 
reluctant to advance their needs. 
They are undoubtedly perhaps the 
poorest of salesmen for themselves. 
Parenthetically, I might say, Mr. 
Chairman, they are almost as poor 
salesmen when it comes to salaries 
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and necessities as are the Senators 
and Congressmen when dealing with 
themselves. 

And hence if some proper digni- 
fied consistent means can be created 
whereby the actual and future needs 
of the courts for their efficient oper- 
ation may be known to the people, 
we believe that justice will be ex- 
pedited and made more certain and 


that the resulting understanding of 
the people of the functions of the 
judiciary and the vast amount of 
work it undertakes will be helpful 
and wholesome. 

It might not be amiss to remind 
this honorable Subcommittee that 
the American Bar Association is con- 
stantly endeavoring to improve the 
administration of justice, and that 


The New Revenue Code: 


A Judiciary Report to Congress 


one of the most important objectives 
is to undertake to see that the func- 
tions of the United States courts be 
understood by the people, that their 
calendars be kept current, and that 
their rules be kept modern; and we 
are for these resolutions because we 
believe they will aid in the improve- 
ment of the administration of justice 
and the competency of the courts. 


Income Tax Benefits to Inventors 


by Henry Cassorte Smith - of the New York Bar (New York) 


® This is another in our series of articles on the Internal Revenue Code written 
by members of the Section of Taxation intended to acquaint members of the Bar 
generally with some of the important changes in our basic tax law. The Tax Sec- 
tion has many committees and subcommittees that are working hard on proposed 
new Treasury Regulations; succeeding issues of the Journal will carry articles 
written by the chairmen of these groups. The entire series on the new Code is 
being prepared under the supervision of the Publications Committee of the Sec- 
tion, John W. Ervin, Chairman. The committee is anxious to have comments from 
readers of the Journal on the value of the articles. Comments sent to the Editor, 
1155 East Sixtieth Street, Chicago 37, Dlinois, will be forwarded to Mr. Ervin. 





" The Internal Revenue Code of 
1954 has been very kind to the in- 
ventor, whether professional or ama- 
teur, who sells his patents or appli- 
cations for patents for a lump sum 
or for a consideration consisting of 
periodic payments based on the use 
of or sales of the article covered by 
the patent.t Moreover, these same 
substantial benefits are extended to 
the inventor’s “angel” who makes 
such sales, provided the “angel” is 
neither the employer of the inventor 
nor within a certain degree of rela- 
tionship to him.? The benefit so 
conferred in this situation is the 
privilege of long-term capital gain 
treatment to the inventor or his 
financier.® 


Prior to the enactment of the 1954 
Code, an absolute assignment of 
patent rights by the owner, or even 
an exclusive license of the right to 
manufacture, use or sell the inven- 
tion covered by the patent, could 
qualify as a “sale or exchange” for 
tax purposes provided the holder of 
the patent was an amateur as dis- 
tinguished from a professional in- 
ventor.t The Commissioner of In- 
ternal Revenue, however, took the 
position on March 20, 1950, that he 
would regard such exclusive licenses 
or assignments (as distinguished 
from sales for a lump sum payment) 
as being royalty payments where 
payment for the property covered 
by the patent was measured by the 


production, sale or use of that prop- 
erty or where the payments were to 
be made over a period coterminous 
with the transferee’s use of the pat- 
ent.5 A very recent Revenue Bulle- 
tin reaffirms this position with re- 
spect to all periods prior to the ap- 
plicable date of the statute which 
is the principal subject of this paper.*® 

The House of Representatives’ 
version of H. R. 8300 (the Revenue 
Act of 1954) gave to the inventor, 
whether professional or amateur, 
(but not to his financier) the relief 
of being able to obtain long-term 
capital gain provided, however, that 
any future payments based on the 
use or production of the property 
covered by the patent be made over 
a period not to exceed five years 
from the date of sale.* The Senate 














1. Int. Rev. Code (1954) Sec. 1235. 

2. Ibid, Sec. 1235 (b). 

3. Ibid., Sec. 1235 (a). 

4. See, for example, Commissioner v. Cela- 
nese Corp., 140 F. 2d 339 (C. A. of D.C., 1944) 
and Edward C. Meyers, 6 T.C. 258 (1946) and 
cases cited in Senate Finance Committee Re- 
port No. 1622, 83d Cong., 2d Sess. pages 438-9. 

5. See Senate Finance Committee Report, 
ibid. page 439; Mimeograph 6490 (1950-1 C.B. 
9) and non-acquiescence (1950-1 C.B. 9) in re- 
spect of Edward C. Meyers, preceding foot- 
note. 

6. Revenue Ruling 55-58 (Int. Rev. Bull. 
No. 5, page 9, January 31, 1955). 

7. H.R. 8300, 83d Cong. (2nd Sess). Sec. 
1235 (a) (2). 
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Income Tax Benefits to Inventors 


Finance Committee dropped the arti- 
ficial five-year limitation and also 
extended the long-term capital gains 
treatment to the financier of the 
inventor subject to two limitations. 

The reasons for this very substan- 
tial relief to a special group were, 
according to the Finance Commit- 
tee’s Report, “To obviate the un- 
certainty caused by [the] mimeo- 
graph [cited in footnote No. 5] and 
to provide an incentive to inventors 
to contribute to the welfare of the 
Nation. .. .""8 

Under Subsection (a) of Section 
1235, as finally enacted, a transfer 
(other than by gift, inheritance or 
devise) by any inventor, whether 
professional or amateur, of property 
consisting of all substantial rights 
evidenced by a patent, or an appli- 
cation for a patent, or consisting of 
an undivided interest therein, shall 
be considered a long-term capital 
transaction.® Apparently the gain 
would be long-term regardless of the 
actual period it was held. Payments 
will qualify under this new rule even 
where the amounts to be received by 
the inventor or his financier are 


measured by a fixed percentage of 
the selling price of the patented ar- 
ticle or are based on the number of 
units sold or manufactured.!° 


From the Committee Report it 
appears that Section 1235 does not 
apply to rights in an invention other 
than the monopoly rights of a patent 
issued by the United States Patent 
Office. The inventor may transfer 
his inchoate right in the invention 
as well as all of his rights in the 
patent itself. The right transferred 
may be an undivided interest in the 
entire patent or an exclusive license 
agreement provided the inventor has 
not retained any substantial right 
under the patent for himself. As the 
Senate Finance Committee report 
puts it:1! “It is the intention of your 
committee to continue this realistic 
test, whereby the entire transaction, 
regardless of formality, should be 
examined in its factual context to 
determine whether or not substan- 


tially all rights of the owner in the 
patent property have been released 
to the transferee rather than recog- 
nizing less relevant verbal touch- 
stones.”” The report goes on to point 
out!” that the retention by the in- 
ventor of interest in the patent such 
as a security interest (e.g., a vendor's 
lien) or reservation of rights in the 
nature of a condition subsequent 
(e.g., a forfeiture on account of non- 
performance) will not defeat the ap- 
plicability of this section. 

The benefits of this section are 
limited to individual “holders”. Cor- 
porations do not qualify. Moreover, 
the “holder” of the patent must be 
either the inventor or his financier. 
The inventor is the individual 
“whose efforts created” the patent 
transferred who must be the “first 
and original” inventor (or joint 
inventor) within the meaning of 
Section 31 of Title 35 of the United 
States Code. The financier of the 
inventor who may qualify for long- 
term capital gains treatment, is more 
elaborately described. He may not 
be the inventor's employer even 
though the employer may be the 
equitable owner of the patent by 
virtue of the employment relation- 
ship.18 Moreover, the financier must 
have acquired his interest in the 
patent for a consideration “in money 
or money’s worth” actually paid to 
the original inventor prior to the 
time when the invention is actually 
reduced to practice.'* This financ- 
ing “angel”, who has acquired an 
interest in the patent, may not be 
related to the inventor within the 
meaning of Section 267(b) of the 
1954 Code, except that brothers and 
sisters may qualify.’® 

This advantageous new treatment 
is not applicable to sales between re- 
lated taxpayers with the exception 
of brothers and sisters. For example, 
the sale of a patent by an individual 
to a corporation more than 50 per 
cent of whose stock is owned by him 
would not qualify.'® 

Apparently the definition in the 
statute would prevent any loss on 
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the sale of the patent from being 
taken as an ordinary loss or a short- 
term capital loss, inasmuch as the 
statute provides that the transfer 
shall be considered “ . the sale 
or exchange of a capital asset held 
for more than 6 months. . . .”"!7 

This new advantageous treatment 
on sale of the patent or application 
for patent is applicable to payments 
received in 1954 or later years, re- 
gardless of the taxable year in which 
the original sale, assignment or li- 
cense actually took place.’® 

The Committee Report states that 
the tax consequences of the sale of 
patents in years to which the new 
statute is not applicable or by indi- 
viduals who do not qualify as “hold- 
ers’ (corporations, for example) are 
“to be governed by the provisions 
of existing law as if this section had 
not been enacted.”!® Under case law 
prior to the 1954 Code, owners of 
patents have been allowed capital 
gains treatment under circumstances 
not accepted by the Commissioner.”° 

Another interesting benefit given 
to inventors as well as creators of 
“artistic work” is the reduction from 
thirty-six months to twenty-four 
months in the period during which 
the inventive or artistic work must 
have been done (from the beginning 
to the completion thereof) in order 
to “spread back” the income derived 
from the invention or artistic crea- 
tion (other than income treated as 
long-term capital gain) .2! The for- 
mer 80 per cent rule is, however, 
retained in the revised statute. 





8. Senate Finance Committee Report, ibid., 
page 439. 

9. Section 1235(a). 

10. Senate Finance Com. Report, ibid, pages 
438-9. 

11. Report, ibid., page 440. 

12. Report, ibid., page 440. 

13. Report, ibid., page 440. 

14. Int. Rev. Code (1954) Sec. 1235(b) (2). 

15. Sec. 1235(b)(2)(B) and (d). 

16. Senate Finance Committee Report, op 
cit. supra, note 4, page 441. 

,17. Int. Rev. Code (1954) Sec. 1235(a). 

18. Ibid., Sec. 1235 (c). 

19. Senate Finance Committee Report, op. 
cit. supra, note 4, page 441. 

20. See note 4. 

21. Int. Rev. Code (1954) Sec. 1302. Com- 
pare Section 107(b) of 1939 Code. 
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Proceedings of the House of Delegates 





at the 1955 Midyear Meeting in Chicago 


The 1955 Midyear Meeting of the House of Delegates of the Association was 
held at the Edgewater Beach Hotel in Chicago, Illinois, on February 21 and 22. 
As is our custom, we report here a complete account of the deliberations, includ- 


ing the text of all resolutions adopted. At its first session, the House heard reports 


of the officers of the Association and considered the creation of several new Sec- 


tions and Committees, among other business. 








First Session 


* The opening session of the 1955 
Midyear Meeting of the House of 
Delegates at Chicago, was called to 
order at 10:00 o'clock on the morn- 
ing of Monday, February 21, by the 
Chairman of the House, John D. 
Randall, of Lowa. 

After the roll call by Joseph D. 
Calhoun, of Pennsylvania, Assistant 
Secretary of the Association, Glenn 
M. Coulter, of Michigan, the Chair- 
man of the Committee on Creden- 
tials and Admissions, introduced the 
members of the 
House. On Mr. Coulter’s motion, the 


lorty-nine new 
House then voted to approve the 
roster as read at the roll call. 

On motion of Joseph D. Stecher, 
of Ohio, the Secretary of the Asso- 
ciation, the House also voted to ap- 
prove the record of the last meeting 
of the House at the Annual Meeting 
in Chicago. 

President Loyd Wright, of Califor- 
nia, then gave his report. He said 
that in his many visits to Washing- 
ton in behalf of the Association since 
taking office last August, he had 
found how much the Association is 
respected by members of Congress. 
\ttorney General Brownell has giv- 


en the Association “wonderlul coop- 


eration”, and whenever we have 
asked for assistance from the White 
House, we have received it, Mr. 
Wright said. 

Reporting as President of the Am- 
erican Bar Foundation, Mr. Wright 
announced the resignation of John 
C. Cooper as Administrator of the 
Foundation. Mr. Cooper's place will 
be taken by Whitney R. Harris, who 
will be both Executive Director of 
the Association and Administrator 
of the Foundation after March lI. 

Allan H. W. Higgins, of Massa- 
chusetts, Chairman of the Founda- 
tion’s Building Committee, reported 
that 


were still being made in the Bar 


some necessary adjustments 
Center buildings so that the Com- 
mittee has not yet accepted the com- 
pleted plant. He said that he ex- 
pected to be able to make a final 
the Board 
when it meets in Washington in 
May. 

Albert E. Jenner, Jr., of Illinois, 
Chairman of the Finance Committee 
of the Foundation, said that the fi- 


report to of Directors 


nance campaign had now raised $1,- 
728,181, some $50,000 more than the 





John D. Randall 
Chairman, House of Delegates 


figures for the month before, and 
$500,000 since the Atlanta meeting 
of the March. He re- 
ported the standing of states that 
have met their quota as follows (fig- 
February 21): 


House last 


ures as of 


New York 


182% 


West Virginia 178 
Montana 158 
Vermont 158 
Idaho 140 
Illinois 138 
Indiana 138 
New Mexico 132 
Ohio 131 
Wyoming 130 
Wisconsin 127 
Georgia 126 
South Dakota 126 
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Arkansas 125 
Oklahoma 122 
Texas 119 
Delaware 115 
Michigan 113 
Minnesota 111 
Arizona 110 
North Dakota 108 
California 106 
Hawaii 105 
District of Columbia 104 
New Hampshire 104 
Missouri 103 
Alabama 102 
lowa 100 
Tennessee 100 


Mr. Jenner said that there were 
now sixty-six memorials in the Bar 
Center. The Finance Committee has 
adopted the policy of accepting gifts 
from a partner, or members of the 
family of a deceased lawyer, or from 
bar associations. No memorials will 
be accepted for living lawyers. It 
is estimated that operating the Bar 
Center will cost about $150,000 an- 
nually, Mr. Jenner reported; his 
Committee will present a plan for 
permanent financing at the Annual 
Meeting in Philadelphia. 

Robert G. Storey, of Texas, Chair- 
man of the Research and Library 
Committee of the Foundation, an- 
nounced the appointment of John 
C. Leary, formerly law librarian at 
Stanford University, as Librarian. 
Mr. Storey said that five projects for 
research have been approved: (1) 
The study of the administration of 
criminal justice; (2) annotation of 
the model corporation acts; (3) com- 
pilation of the Encyclopedia of Free- 
doms; (4) restudy and reconsidera- 
tion of the Canons of Professional 
Ethics; (5) the Korean Legal Cen- 
ter. 


The Korean Legal Center... 
A Pilot Study for Legal Help 


The last named, Mr. Storey said, was 
set up after a visit he and Professor 
Jerome Hall made to Korea at the 
invitation of President Syngman 
Rhee. The purpose is to provide a 
center in Korea with an American 
law library and facilities for contin- 
uing study of Anglo-American con- 
stitutional law; the plan will also 


permit exchange visits of lawyers of 
Korea and America. Mr. Storey char- 
acterized this Korean center as a “pi- 
lot study” to determine how Ameri- 
can lawyers can aid friendly nations 
in reestablishing their judicial sys- 
tem and to help them incorporate 
our principles into their laws. 

Harold H. Bredell, of Indiana, 
then presented the Treasurer’s re- 
port. Mr. Bredel said that the As- 
sociation’s income so far this year 
has been much the same as in the 
same period in the preceding fiscal 
year, while the expenditures had in- 
creased by about $19,000. He ex- 
plained that, since the Association 
is in the new Center, no stable over- 
all monthly average expenditures 
can yet be figured. 

He then moved the adoption of 
the following resolution: 


Be Ir Reso.vep, That the portion 
of sustaining membership dues in ex- 
cess of regular Association dues, as 
heretofore appropriated to the build- 
ing fund pursuant to prior resolutions 
of this House of Delegates, and any 
other sums heretofore contributed to 
the building fund of the Association, 
shall hereafter be appropriated by the 
Board of Governors for building main- 
tenance, operation and equipment of 
the American Bar Center; and 

That this resolution shall be ap- 
plicable to any such sums heretofore 
collected and still on hand, and to any 
sums hereafter received. 

This resolution was made neces- 
sary because the need for a building 
fund disappeared with the construc- 
tion of the American Bar Center. It 
was adopted without debate. 

Judge P. Warren Green, of Dela- 
ware, reporting for the Budget Com- 
mittee of the Board of Governors, 
said that the Association was abso- 
lutely solvent and that there was 
enough money on hand, barring un- 
usual circumstances, to carry on the 
work for the rest of the year. He 
stressed the importance of giving 
good service to members of the Asso- 
ciation from the new headquarters. 

The House then heard a brief re- 
port by the President of the Ameri- 
can Law Student Association, How- 
ard W. Pollock, of Houston, Texas. 
Mr. Pollock told the House about 
the new program of voluntary life 
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insurance for law students; the pro- 
gram provides $5,000 worth of. life 
insurance for an annual premium of 
$25, without physical examination 
and with complete waiver of premi- 
um in the event of total disability. 
The program will be open to mem- 
bers of the Law Student Association, 
and there will be provisions for con- 
verting the insurance to a perma- 
nent plan. Mr. Pollock also urged 
the House to adopt a resolution en- 
dorsing the week of August 21-27 as 
American Law Student Week and 
suggested that it give consideration 
to some sort of student membership 
in the Association. He also told of 
the Law Book Program of the Stu- 
dent Association, which is procuring 
donations of law books for use in 
other countries. 

Martin J. Dinkelspiel, of Califor- 
nia, Chairman of the Committee on 
Scope and Correlation of Work, had 
three resolutions to offer for that 
Committee. 

The first was as follows: 


1. (a) That there be created a Section 
of Family Law, provided that it be 
determined, after a survey, that there 
is sufficient interest in the subject 
matter to justify such a Section. 

(b) If a Section of Family Law is 
created, it is recommended that the 
following general subjects be included 
within its jurisdiction: 

Marriage 

Divorce and Annulment 

Maintenance and Support 

Adoptions 

Rights of and Guardianships for 

Minors and Incompetents 

Youth Correction Laws 

Welfare Problems 

Husband and Wife 

Parent and Child 

(c) That if and when a Section of 
Family Law is established, the Special 
Committee on Divorce, Marriage Laws 
and Family Courts be discharged. 

(d) That if and when a Section of 
Family Law is established, the Spe- 
cial Committee on Rights of the 
Mentally Ill be discharged. 

(e) That there be created a Spe- 
cial Committee representative of in- 
terested groups to report to the Board 
on whether there is sufficient interest 
to support this recommendation. 


Paragraph (e) of the resolution 
was added on the suggestion of Sec- 
retary Stecher, speaking for the 
Board of Governors. The Committee 
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accepted the amendment. 
Justin Miller, of California, Chair- 
man of the Committee on Rights of 
the Mentally Ill, questioned the wis- 
dom of abolishing that Committee. 
Many questions of the rights of the 
mentally ill have nothing to do with 
family law, he said, and discharging 
the Special Committee might very 
well amount to burying a very im- 
portant subject. 

Chairman Randall suggested that 
that question be considered when 
and if the Section was established. 

The House then voted to adopt 
the resolution. 

The next resolution proposed by 
Mr. Dinkelspiel would have put the 
House on record as favoring estab- 
lishment of a Standing Committee 
on Constitutional Law with jurisdic- 
tion “over all questions arising un- 
der or relating to the Constitution 
of the United States”. 

In reply to a question from Albert 
E. Jenner, Jr., of Illinois, Mr. Din- 
kelspiel said that the work of such 
a new committee would not interfere 
with the Committee on Jurispru- 
dence and Law Reform. Mr. Jenner 
said that the language of the resolu- 
tion seemed to give the new commit- 
tee exclusive jurisdiction over every- 
thing in the constitutional law field. 

There was considerable objection 
to this proposal, mainly on the 
ground that the jurisdiction of the 
proposed Committee was too wide. 
Thomas N. Tarleau, of New York, 
Ben R. Miller, of Louisiana; Wiiliam 
B. Cudlip, of Michigan; Arthur J. 
Freund, of Missouri, and Edwin M. 
Otterbourg, of New York, all partici- 
pated in the debate. Two amend- 
ments to the language of the pro- 
posal were offered which tended to 
cut down the jurisdiction of the pro- 
posed new committee. However, the 
House finally adopted a motion by 
Whitney North Seymour, of New 
York, to recommit the recommenda- 
tion to the Scope and Correlation 
Committee. 


A New Special Committee . . . 
Trial and Appellate Practice? 


Mr. Dinkelspiel’s third proposal also 
aroused considerable opposition. It 






















































would have put the House on record 
as favoring the creation of a Special 
Committee on Trial and Appellate 
Practice “for the purpose of investi- 
gating the desirability of, and, if 
found desirable, arranging for insti- 
tutes and panels on trial and appel- 
late practice at Annual and Regional 
Meetings” of the Association. 

George E. Beechwood, of Pennsy!- 
vania, Delegate of the Section of In- 
surance Law, said that the new com- 
mittee might interfere with the pan- 
els sponsored by the Sections and 
that the Sections themselves were 
better qualified to arrange such dis- 
cussions than an over-all group. He 
moved to recommit the proposal to 
the Scope and Correlation Commit- 
tee. 

Mr. Dinkelspiel said that there 
was no intention of interfering with 
panels sponsored by the Sections, but 
the idea was to get panels of general 
interest rather than panels confined 
to a single subject. 

“Agreeing with Mr. Beechwood, 
Allan H. W. Higgins, of Massachu- 
setts, Chairman of the Section of 
Taxation, said that his Section had 
found that there was confusion when 
a local regional committee was ap- 
pointed to handle an over-all pro- 
gram. 

Clifford W. Gardner, of Minneso- 
ta, called for adoption of the recom- 
mendation. The Committee would 
eliminate conflicts rather than create 
them, he argued. 

The House then rejected Mr. 
Beechwood’s motion to recommit by 
a vote of 90 to 64, and adopted the 
resolution. (This action was recon- 
sidered at the Monday afternoon ses- 
sion. See infra.) 

The House interrupted its discus- 
sion of the report of the Committee 
on Scope and Correlation to hear 
from the President of the Associa- 
tion, who informed the members 
that, with the approval of the Ad- 
ministration Committee, he had in- 
vited a well-known actor to appear 
before the House to give appropriate 
recognition to two great American 
presidents whose birthdays occur 
about the time of the Midyear Meet- 
ing. He then presented Mr. Charles 
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Laughton, who read a condensed 
version of Washington's Farewell 
Address and delivered Lincoln's Get- 
tysburg Address with superb diction. 
The members of the House as well 
as many spectators in the gallery, 
deeply moved by Mr. Laughton’s 
presentation, applauded him gener- 
ously and Chairman Randall ex- 
pressed the Association’s apprecia- 
tion for his contribution to our Mid- 
year Meeting in 1955 and the inspir- 
ing reminder it provided of Wash- 
ington and Lincoln. 

Morris B. Mitchell, of Minnesota, 
speaking for the Committee on Ju- 
dicial Selection, Tenure and Com- 
pensation, of which he is chair- 
man, moved that the following be 
adopted: 

REsOLveD, That the American Bar 
Association approves H.R. 2555 of the 
84th Congress, introduced by Con- 
gressman Hale Boggs of Louisiana, 
providing that the judges of the 
United States Court of Military Ap- 
peals shall hold office during good 
behavior, and for other purposes. 

Mr. Mitchell said that the House 
had already gone on record as favor- 
ing tenure during good behavior for 
judges of this court, and the resolu- 
tion would reaffirm that position. 
The Bill also provides for increasing 
the number of judges on the court 
from three to five. The work load of 
the court justified this increase, Mr. 
Mitchell said. 

The House voted to adopt the res- 
olution without debate. 

Mr. Mitchell reported that it ap- 
peared that the Association-endorsed 
pay raise for Congressmen and fed- 
eral judges would probably be en- 
acted. 

Archibald M. Mull, of California, 
Chairman of the Membership Com- 
mittee, reported 54,236 members as 
of January 31, an all-time high. He 
said that 2762 new applications had 
been received since July 1 and called 
attention to the importance of in- 
creasing the number of members. He 
declared that the goal is 60,000 mem- 
bers by the time of the opening of 
the Annual Meeting. 

The meeting recessed at 12:30 
o'clock. 

(Continued on page 373) 
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As one object of the American Bar Association Journal is te 
aftord o forum for the free expression of members of the Bur 
on matters of importance, and as the widest range of opinion 
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bility for the opinions or tocts in signed orticies. except to the 
extent of expressing the view by the fact of oublicetion, thar 
the subject treated is one which merits attention 











Too Much Business 


A recent application by a member of the Bar for an 
extension of time within which to file a petition for a 
writ of certiorari yielded a decision worthy of general 
attention. The late Justice Robert H. Jackson, as Cir- 
cuit Justice for the Second Circuit, in ruling upon the 
petition, announced a new judicial attitude toward 
the grant of extension of time. Warnings are given in 
the decision (Knickerbocker Printing Corporation v. 
United States, 75 S. Ct. 213) which are of vital concern 
to all trial lawyers. The springboard of the newly an- 
nounced attitude toward extensions of time is a con- 
viction which Justice Jackson expressed thus: “Delayed 
justice has become little less than scandalous.” 

The application for the extension was accompanied 
with a statement of reasons which Justice Jackson 
summarized in these words: 

This application gives no reason for an extension other 
than that the applicant’s attorneys “have been actively 
engaged in the preparation of matters previously scheduled 
for trial before the United States Court of Claims and 


the New York State and Federal Courts in New York 
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City.” One such case before the Court of Claims is speci- 
fically referred to. And it is averred, ‘““The accumulation 
of matters requiring attention in a busy office such as that 
of counsel during the period of preparation for trial and 
the actual trial of the above matter delayed further atten- 
tion to preparation of petitioner's writ for certiorari here.” 


Those familiar with appellate practice know that 
reasons of the above sort are frequently submitted to 
courts in support of applications for extension of time. 
Generally, they succeed. We now return to the Knicker- 
bocker Printing Corporation decision: 


I do not see how, consistently with our Rule, I can 
accept counsel’s business in lower courts as a reason for 
extending time to file a petition in this Court. The United 
States has recently been denied extension in a circuit 
court upon a similar request. Wolcher v. United States, 
9 Cir., 213 F. 2d 539. When more business becomes con- 
centrated in one firm than it can handle, it has two ob- 
vious remedies: to put on more legal help, or let some 
of the business go to offices which have time to attend 
to it. 


The requested extension of time was given, but, in 
granting it, Justice Jackson announced the new judicial 
attitude and gave warnings which all must heed: 


I should deny this application but for one consideration. 
The Revised Rules did not become effective until July 1, 
and under the old Rules I was notably lenient in grant- 
ing extensions of time. Perhaps there has not been ade- 
quate warning to my Circuit that this policy will not 
prevail in the future. In view of this lack of warning, | 
am extending the time for twenty days and asking the 
New York Law Journal and other Second Circuit publi- 
cations to give notice to the profession in the Second 
Circuit that business in the lower courts is‘ not an accept- 
able reason for extension of time for filing a petition for 
certiorari in this Court. 


A difficulty which haunts appellate practice is the 
inclination of some attorneys to sidetrack work upon 
appealed cases for other business. If the attorney repre- 
sents a defendant, delay serves his client’s purposes and, 
accordingly, no spur drives the attorney to the prepara- 
tion of the brief. When an attorney shares the time in 
which he writes an appellate brief with other work that 
comes to him, the brief will receive spasmodic attention 
and may suffer in quality. Divided attention upon the 
part of the lawyer who writes a brief or on the part of 
a judge who decides a case rarely yields a good result. 

The rule announced by Justice Jackson may seem 
like a harsh one to the attorney who has an accumula 
tion of business, but if it prevents conditions which 
delay justice none will justly deny its worth. If it drives 
the lawyer more quickly to the library and to the 
writing of his brief, we will have better briefs. Bette: 
briefs will result in better decisions, and better deci 
sions will yield better law. Justice Jackson put his finge! 
upon an important cause of the delay in the administra 
tion of justice. The Bar should readily cooperate. 
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s Bread and Butter for Practical Lawyers 


Lawyers occasionally criticize the AMERICAN Bar As- 
SOCIATION JOURNAL because, as they say, there are not 
enough “bread-and-butter” articles in it. Such cursory 
criticism overlooks the fact that the JouRNAL of a nation- 
wide bar association has not space to carry the obliga- 
tions of such a publication and at the same time con- 
centrate on the day-to-day problems of practicing 
lawyers. Your Board of Editors has long sympathetically 
recognized the need for a practical type of law magazine 
similar in function to the Journal of the American 
Medical Association. As lawyers all of us realize that 
such a legal tool can be of great aid in that solving 
of practical problems by which we earn our daily bread. 

This need is to be met by a new publication released 
this year through the American Law Institute. Its name 
is The Practical Lawyer. The Practical Lawyer is a 
magazine for lawyers engaged in general practice. Its 
articles will follow the “how-to-do-it” approach. In- 
stead of generalizing about an entire field of law, each 
article will undertake to deal with a specific practical 
problem. The Practical Lawyer is different from any 
other type of current legal publication. It does not 
duplicate the material found in law reviews or our own 
JOURNAL. It will contain the latest authoritative discus- 
sions of those problems of practice which are of current 
importance to the Bar. In his announcement letter, 
Judge Herbert F. Goodrich, Director of the American 
Law Institute says: 


. .. What we are trying to do in The Practical Lawyer 
is not to increase either the breadth or depth of legal 
scholarship in the United States. That job is being very 
well done by other publications. What we want to do is 
to help the man practicing in his office in the problems 
which confront him from day to day. 


In so doing The Practical Lawyer will cover in greater 
detail problems which are glossed over, because of 
space limitations generally, in the present publications 
serving the Bar. It will also serve as a medium for 
keeping current with regular publications of the Amer- 
ican Law Institute and of the Committee on Continuing 
Legal Education. 

The Practical Lawyer is a product of the Committee 
on Continuing Legal Education and its editorial staff. 
rhis Committee is a joint committee of the American 
Law Institute and the American Bar Association. Our 
members and American lawyers generally shoyld find 


’ 


this new tool of great value in working out there eliptits, 
problems. We wish this new arrival well! We sfidre the 


sentiments so fittingly expressed by George Wharton 

Pepper in this language launching The Practicaliawyer 
ey GAZ 

last January: _ 


. . . The lawyer in active practice knows that the law 
is something to do as well as something ta, know. He 





Editorials 


is a fortunate man if he can maintain a just balance be- 
tween these two aspects of his profession. . . . It may turn 
out that the contemplated periodical will prove itself an 
educational instrument of real value. A confident predic- 
tion is hazarded that this will prove to be the case. 


a Progress in Administrative Procedure 


We lawyers have been aggressive in advocating reforms 
in the field of Administrative Procedure. Our Associa- 
tion was active in securing the passage of the Adminis- 
trative Procedure Act. In 1953 on the call of President 
Eisenhower there came into being the Conference on 
Administrative Procedure. The President's call named 
three federal judges, twelve practicing lawyers and three 
federal trial examiners as delegates. Other delegates 
were designated by various federal administrative agen- 
cies. This Conference had the strong personal endorse- 
ment of the late Chief Justice Vinson, as well as the 
enthusiastic approval of Attorney General Brownell. 
The Conference first met in June, 1953. It was termed 
at the time “‘a unique experiment in government”. The 
Conference, under its permanent Chairman, Judge E. 
Barrett Prettyman, of the United States Court of Ap- 
peals for the District of Columbia Circuit, completed 
its final plenary sessions in November, 1954. Miss 
Patricia H. Collins, Secretary of the Conference, has 
written for us a review of the action taken at these final 
sessions. Her account appears at page 311 of this issue. 

The Committees of the Conference indicate the scope 
of its work. These cover pretrial, pleadings, evidence, 
trial problems, hearing officers, judicial review, uniform 
rules and the Office of Federal Administrative Pro- 
cedure. The agenda of the final sessions of the Con- 
ference included such items as the recruitment, com- 
pensation and status of federal hearing examiners, as 
well as such a practical subject as the costs of transcripts 
of hearings. Our members will be interested in the 
criticisms of the Civil Service Commission’s work in the 
past and some proposed improvements. The knotty 
problem of salary grades and ranges of hearing exam- 
iners is but one of those the Conference tried to solve. 
Lawyers will approve the Conference's condemnation 
of the technique of “risk bidding” used by many re- 
porting companies to saddle the public or the parties 
involved with the extra cost of transcripts which was 
paid by the reporting company to the Government in 
the form of a bonus just to get the contract. 

Are uniform rules of administrative procedure a 
«wise policy? Should such a Conference on Administra- 
tive Procedure be set up on a permanent basis? Should 
there be created an independent “Office of Administra- 
tive Procedure”? Read Miss Collins’ interesting report 
and learn the answers to these and similar questions 
which have been bothering you and other lawyers in 
this crucial field of law. 
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Officers and Governors Nominated 


" E, Smythe Gambrell, of Atlanta, 
Georgia, will become the seventy- 
ninth President of the American Bar 
Association at the adjournment of 
the Annual Meeting next August. 
Mr. Gambrell was nominated for the 
office by the State Delegates during 
the Midyear Meeting of the House 
of Delegates in Chicago, February 
21-22. 

The State Delegates also nomi- 
nated Joseph D. Stecher, of Toledo, 
Ohio, and Harold H. Bredell, of In- 
dianapolis, Indiana, to succeed them- 


selves as Secretary and Treasurer of 
the Association, respectively. 

To fill posts on the Board of Gov- 
ernors for three-year terms, the State 
Delegates chose Vincent P. Mc- 
Devitt of Philadelphia, Pennsylva- 
nia (Third Circuit), John C. Satter- 
field, of Jackson, Mississippi (Fifth 
Circuit), and John Shaw Field, of 
Reno, Nevada (Ninth Circuit). 


Mr. Gambrell 


The nominee for President, Mr. 
Gambrell, has been active for many 








Blackstone Studios 


E. Smythe Gambrell 
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years in the American Bar Asso- 
ciation and the organized Bar of 
Georgia. 

He was Chairman of the Associa- 
tion’s Conference of Bar Association 
Delegates in 1935-1936, and in re- 
cent years has made a brilliant rec- 
ord as Chairman of the Committee 
on Regional Meetings. He is State 
Delegate from Georgia and _ has 
served as Chairman of the Section of 
Public Utility Law and is a member 
of the Council of the Section of 
Antitrust Law. 

A native of South Carolina, Mr. 
Gambrell received his A.B. from the 
University of South Carolina in 1915 
and his LL.B. from Harvard in 1922. 
He was awarded the degree of LL.D. 
by the University of South Carolina 
in 1953. He is a member of Phi Beta 
Kappa. 

In World War I, he served with a 
machine-gun company of the 324th 
Infantry, 8lst Division, A.E.F. 

He has been in the general prac- 
tice of the law in Atlanta for thirty- 
three years and is the senior partner 
of the firm of Gambrell, Harlan, 
Barwick, Russell and Smith. He is 
general counsel of Eastern Air Lines 
Inc., and numerous other corporate 
and business firms. 

Mr. Gambrell was professor of law 
at Emory University from 1922 to 
1940 and is the founder of the At- 
lanta Legal Aid Society. He has been 
President of the Georgia State Cham- 
ber of Commerce, is a member of the 
Board of Trustees of Shorter Col- 
lege, National Secretary of the Har- 
vard Law School Association, and a 
member of the Georgia State Coun- 
cil of Y.M.C.A. He is Vice President 
of the American Judicature Society 
and a member of the Academy of 
Political Science. He is a member of 
the Atlanta and Georgia Bar Associa- 
tions as well as of The Association of 
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Vincent P. McDevitt 





John C. Satterfield 
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Reno Chamber of Commerce 


John Shaw Field 





the Bar of the City of New York. 

Mr. Gambrell’s two sons, Robert 
H. and David H., are lawyers in his 
firm; the latter is presently on 
leave of absence as a member of the 
Harvard Law School faculty. Mrs. 
Gambrell died in 1932. 

He is a Baptist and a member of 
Phi Delta Phi and Sigma Alpha Ep- 
silon. 


Mr. McDevitt 
Vincent P. McDevitt is a native of 
Philadelphia. Born in 1901, he is a 
graduate of the West Philadelphia 
Catholic High School for Boys and 
attended the Wharton School of the 
University of Pennsylvania. He re- 
ceived his LL.B. degree from Temple 
University in 1929. Admitted to the 
Bar in 1928, he practiced in Phila- 
delphia from 1928 to 1947, when he 
became General Counsel of the Phil- 
adelphia Electric Company and sub- 
sidiaries. He is now vice president 
and general counsel of that company. 
He is a member of the Section of 
Public Utility Law, and a past Chair- 
man of that Section, and is also a 
member of the Section of Interna- 
tional and Comparative Law and of 
the Section of Taxation. He is the 
State Delegate from Pennsylvania. 
He belongs to the Pennsylvania 
Bar Association and served two terms 
on its Executive Committee. He has 
served on the Board of Governors 
of the Philadelphia Bar Association 


and has served as chairman and com- 
mittee member of several committees 
of both his state and local associa- 
tion. 


Mr. Satterfield 


John C. Satterfield is the senior mem- 
ber of the firm of Satterfield, Shell, 
Williams and Buford, of Jackson, 
Mississippi. He has been a member 
of the American Bar Association 
since he graduated from the Univer- 
sity of Mississippi in 1929. 

Now entering his third term as 
State Delegate from Mississippi, he 
is a member of the Committee on 
Rules and Calendar, the Committee 
on Jurisprudence and Law Reform, 
and of the Committee on Individual 
Rights as Affected by National Se- 
curity. He is also Chairman of the 
Special Committee on Amendment 
of Rule 71A. 

A graduate of Millsaps College, 
Mr. Satterfield received his legal ed- 
ucation at the University of Missis- 
sippi. He was a member of the House 
of Representatives of Mississippi 
from 1928 to 1932. 

A member of the Hinds County 
Bar Association and the Mississippi 
State Bar, he has been active in the 
work of those organizations. He is a 
former President of the Junior Bar 
Section and a former Vice President 
of the Mississippi State Bar. 

A Methodist, he served as lay dele- 
gate to the 1952 General Conference 


of the Church in San Francisco and 
is a member of the General Board of 
Social and Economic Relations of 
that Church. 

Mr. Satterfield is married and has 
three children, a son and two daugh- 
ters. His son, John C. Satterfield, Jr., 
is now a prelaw student at the Uni- 
versity of Mississippi. 


Mr. Field 


John Shaw Field has maintained his 
own offices in Reno, Nevada, since 
his admission to the Bar in 1927. A 
native of Virginia, he received his 
education at the University of Vir- 
ginia. 

A member of the Washoe County 
Bar Association and of the State Bar 
of Nevada, he has been president of 
both. In the American Bar Associa- 
tion he has been State Delegate since 
1950 and is a former Chairman of 
the Membership Committee. 

During World War I, he served in 
the submarine division of the Navy. 

Under his leadership, as a member 
of the American Bar Association Ad- 
visory Committee on Membership, 
Nevada has enrolled the largest per- 
centage of members of the Associa- 
tion in the country, with better than 
77 per cent of the state’s lawyers 
members of the American Bar Asso- 
ciation. 

Mr. Field is the first Nevadan to 
become a member of the Board of 
Governors. 
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John Marshall Slaton: 


December 25, 1866 — January Ll, 1955 


# John Marshall distin- 
guished lawyer, great American, six- 
tieth Governor of Georgia, and one 
of the American Bar Association's 
most devoted members, passed from 
the earthly scene Tuesday morning, 
January 11. 

Born Christmas Day, 1866, in a 
frugal but cultured home on the 
family plantation in Meriwether 
County, Georgia, amidst the ashes 
left by General Sherman, he devel- 


Slaton, 


oped early the character, courage, 
strength and wisdom which later 
were to make him great. His father, 
Major William F. Slaton, who had 
served throughout the War Between 
the States and returned home at its 
tragic conclusion, moved the family 
to Atlanta during the grimmest days 
of the Reconstruction to become Su- 
perintendent of the Atlanta Public 
Schools. Young John Slaton entered 
Boys High School at the age of 12 
and was graduated with honors in 
1880 when he was 14. 

In order to accumulate funds for 
his higher education, he worked for 
three years as office boy for lawyers 
and business establishments and en- 
tered the University of Georgia in 
1883, graduating with first honors in 
1886. A year later he was admitted 
to the Bar in Atlanta and immediate- 
ly achieved marked success in the 
general practice. During his sixty-six 
years at the Bar he was a member of 
some of Atlanta’s leading firms, a 
redoubtable and resourceful trial ad- 
vocate and a wise counselor to the 
many who sought his advice. 

Early in life he became interested 


in civic and public affairs. In 1896 
his political career opened as a mem- 
ber of the Georgia:-House of Repre- 
sentatives, where he served for thir- 
teen years, the last four as Speaker. 
He was State Senator and President 
of the Senate from 1909 until 1913. 
In his middle forties his political ca- 
reer flowered into the governorship 
of Georgia for the term 1913-1915. 

He had married the queenly Sarah 
Frances Grant in 1898 and, although 
this union was never blessed with 
children, he and she were living in 
unbounded happiness, greatly _be- 
loved in the cultural, professional 
and civic life of Georgia. 

A giant of his day, it was one of 
destiny’s mocking ironies that, in 
connection with the Leo Frank case, 
his great integrity should have cost 
him his political life and that in 
death he should be remembered best 
for defying popular clamor and 
choosing political oblivion in de- 
fense of principle. An editorial in 
the Atlanta Constitution for Janu- 
ary 12 records this great American 
epic of character and courage: 

John Marshall Slaton, 88, a dis- 
tinguished former governor of Geor- 
gia who cast away a great political 
career rather than abandon principle 
or truckle to the prejudices and pas- 
sions of his time, died Tuesday. .. . 

It was Governor Slaton’s destiny, 
ironic and yet happy, to be confront- 
ed with one great test. He was taken, 
as it were, to the mountain top and 
offered all that lay below. He was 
already governor. Ahead of him 
stretched a sure career in the United 

States Senate. He knew popularity. 

No voices were raised against him. 

And then, on a Sunday morning 
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John Marshall Slaton 





following Confederate Memorial Day 
in April of 1913, the cruelly abused 
body of a 13-year-old girl was found 
in the basement of a pencil factory 
in downtown Atlanta. The owner- 
manager of the plant, Leo Frank, was 
charged with the crime. 

The trial was held in an atmos 
phere of intense excitement, fanned 
by reckless elements of the press, es 
pecially Tom Watson's “Jeffersonian”. 
The Northern press took it up, large 
ly because of the prejudicial state 
ments of Watson's paper, and the ill 
advised insistence of some few of 
Frank’s friends that he was innocent 
but being framed because of his reli 
gion. 

Frank was convicted and the U.S 
Supreme Court sustained the verdict 
Two strong dissents, by Justices 
Hughes and Holmes, plus the state 
ment by the trial judge that he was 
doubtful, led Governor Slaton, afte? 
long study, to commute the sentence 
to life. 
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He did not hesitate. In a message 
showing great integrity, he commuted 
the sentence to life imprisonment. 
He said in part: 

“. .. The performance of my duty 
under the Constitution is a matter 
of my conscience . . . I can endure 
misconstruction, abuse and condem- 
nation, but I cannot stand the con- 
stant companionship of an accusing 
conscience which would remind me 
that I, as governor of Georgia, 
failed to do what I thought’ to be 
right.” 

It was necessary to call out troops, 
the Governor’s Horse Guards, and 
for the governor’s friends to arm 
themselves for his protection. 

Later a mob killed Frank. 

Governor Slaton lived out a full 
rich life, having fun, going to parties 
with his nieces and nephews, practic- 
ing law, teaching Sunday School. 

He was that rare independent man 
in modern politics—putting principle 
and integrity above gain and ambi- 
tion. 


He continued active membership 
in cultural, religious, civic, patriotic 
and social organizations. He was 
Chairman of the Board of Stewards 
of Trinity Methodist Church and for 


more than fifty years was teacher of 
the Bible Class which bore his name. 
He wore the ribbon of the French 
Legion of Honor and was a member 
of the Society of the Colonial Wars 
and of the Sons of the American 
Revolution. 

In 1925 the Supreme Court of 
Georgia appointed him Chairman of 
the State Board of Bar Examiners 
on which he served for twenty-nine 
years. In 1928 he was unanimously 
elected President of the Georgia Bar 
Association. He enjoyed the work 
and fellowship of the American Bar 
Association, where he served as 
Georgia State Delegate, Georgia Bar 
Association Delegate and member of 
its Board of Governors. 

His ever gracious and lovely help- 
mate had been at his side until her 
death in 1945. Although that cruel 
blow took him to her grave at the 
dawn of each new day for a decade, 
it did not overwhelm him. He 
shrugged off the advancing years 
and enjoyed the companionship of 
younger men and women. When in- 


The Traffic Court Program 


® The Traffic Court Program of the 
American Bar Association, in coop- 
eration with the Northwestern Uni- 
Traffic Institute and the 
l'raffic Division of the International 
Association of Chiefs of Police, is 
conducting field service studies for 
city and state governments so as to 
assist them in developing adequate 
programs in traffic safety. 

Purpose of Coordinated Field Serv- 
ice. The underlying purpose of the 
field service program is to provide 
assistance to city and state govern- 
ments in the development of ade- 
quate programs in traffic safety. 

The Problem. The techniques, 
methods 


versity 


and procedures—adminis- 
trative, operational, and technical— 
for launching a successful attack on 
the trafic problems of cities and 


states are already known. They are 
available to all government agencies 
—city and state—with responsibilities 
in traffic. 

What is needed is direct and sus- 
tained application of this “arsenal 
of traffic safety” to actual, concrete 
problems. To make this application 
—specifically, to bring your state and 
city the best knowledge and _ tech- 
niques available in the field—direct 
field service is required. 

It Pays. Field service has already 
brought to many governments and 
government agencies the kind of di- 
rect assistance that brings reductions 
in accidents and 
improvement in the effectiveness of 
traffic supervision. 

Consultation Without Cost. The 
field services are available either in 
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John Marshall Slaton 


firmities finally came, he took his 
doctor and nurse on flights to Ameri- 
can Bar Association meetings at dis- 
tant places to continue the perform- 
ance of his duties and to hold on to 
the many friendships and associa- 
tions he so dearly cherished in the 
national organization. Until the day 
before his passing, he planned to 
attend the February meeting in 
Chicago. 

For forty years after he went to his 
political golgotha, unembittered he 
found happiness in mingling and 
working with the people of his native 
state and beyond its borders. He 
demonstrated that the austerities of 
living are not incompatible with the 
courtesies and sweetness of life. 
Mixed with his courage, ruggedness 
and unyielding integrity were court- 
liness, gallantry, gayety and charm. 

John Marshall Slaton did not live 
in vain; and he lived long enough to 
see that which destroyed his public 
career bring about his beatification. 

E. SMYTHE GAMBRELL 


Atlanta, Georgia 


part or on a complete, coordi- 
nated basis. This coordination is 
made possible by the voluntary co- 
operation of the Traffic Institute, 
the American Bar Association and 
the International Association of 
Chiefs of Police. The staff of the 
Trafic Court Program is available 
for consultation on problems relat- 
ing to traffic courts. The chief pur- 
pose of such consultation is to eval- 
uate existing official activity, and to 
come to general conclusions con- 
cerning the need for field service 
assistance. 

A brochure describing in further 
detail the nature of the field service 
is available upon request from the 
Trafic Court Program, American 
Bar Association, 1155 East Sixtieth 
Street, Chicago 37, Illinois. 
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A Three-Man Panel Discussion: 


The Role of the Lawyer in Labor Relations 


® The discussion below presents three different points of view of the role of the 
lawyer in labor relations: Professor Lon L. Fuller speaks as a teacher and a 
member of the legal profession; William G. Caples is a member of the Bar, but 
his experience has been that of a businessman and officer of one of the nation’s 
larger steel companies; Thomas J. Haggerty, Secretary-Treasurer of the Milk 
Wagon Drivers’ Union, presents the views of organized labor. The panel dis- 
cussion took place at a session of the Section of Labor Relations Law in Chicago 


last August. 





By Lon L. Fuller 
Harvard Law School 


® In discussing the lawyer’s contri- 
bution to labor relations I am going 
to skip over with very brief mention 
the most obvious contribution he 
can make: namely, a knowledge of 
the law. I do this not because this 
contribution is unimportant, but be- 
cause there seems to be no particular 
controversy about the proposition 
that if you want to get the law 
straight, the man to see is a lawyer. 

Nor do I need to stress the fact 
that mistakes of law in the labor field 
can be very costly. They can be costly 
in dollars and cents, running up the 
labor costs of the employer unex- 
pectedly, or disappointing the finan- 
cial expectations of the members of 
a union. They can also be very cost- 
ly both to management and to labor, 
in less tangible ways, by disrupting 
morale, by visiting unexpected wind- 
falls on one group of employees 
while others receive no similar bene- 
fit, by attaching the stigma of a vio- 
lation of law to acts that were in fact 
committed through ignorance or in- 
advertence. 

Despite the entanglement of .stat- 


utes and regulations within which 
we now must operate, the most im- 
portant law of labor relations still 
lies in the common law of the arbi- 
tration award. Does the lawyer have 
any special qualifications for inter- 
preting this “law”, that is, for pre- 
dicting in advance how disputes sub- 
mitted to arbitration will be 
decided? It might seem that he would 
not, particularly in view of the fact 
that a great many arbitration awards 
are rendered by men without legal 
training. It might be said that if you 
want to get inside the mind of an 
economist, the thing to do is to hire 
another economist, not a lawyer. 
But I think this overlooks one of 
the lawyer’s chief qualifications for 
being useful in the labor field. 
From the first year of law school on, 
the lawyer has been trained to look 
at both sides of a controversy. Even 
as a partisan advocate he must con- 
stantly try to see the case from the 
viewpoint of his opponent; if he fails 
in this he will be confronted with 
arguments for which he is unpre- 
pared. After a labor dispute has been 
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submitted to arbitration and the evi- 
dence is all in, I do not think there 
is likely to be a very great difference 
between the reaction of the lawyer 
and the layman, assuming that each 
has an equal experience in labor 
relations. But I think the lawyer is 
much more apt to be able to antici- 
pate in advance how the case will 
look after it has been argued. This 
kind of expertness represents an im- 
portant contribution that the law- 
yer’s training can make to labor 
relations. It means that he can not 
only help advance the interest of his 
client, but he can also contribute to 
the public interest by avoiding need- 
less arbitrations. 

If a group of laymen were to found 
a new republic on some hitherto un- 
inhabited island in the Pacific, their 
first task would be to draw up a con- 
stitution. I am sure they would feel 
more comfortable about this task if 
they had a lawyer on their drafting 
committee, preferably as chairman. 
Why should this be? A lawyer has 
often been defined as an expert in 
the rules of an existing government, 
as a man who can predict, better 
than others, where the axe of gov- 
ernmental power will strike. But 
here on our desert island there is 
no government and no law; the task 
is to bring into existence a law- 
making machinery. What are the 
lawyer’s special qualifications for 
this task? 

We might answer very simply: 
this is a job of drafting, and the 
lawyer is, or should be, an expert 
draftsman. But this is a very inade- 
quate answer unless we give an un- 
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usually broad definition to drafts- 
manship. Preceding the stage of put- 
ting words down on paper, there is 
the stage of planning the framework 
of government that is to be expressed 
by those words. The special compe- 
tence of the lawyer in devising a 
constitution lies in the fact that he 
is experienced in designing arrange- 
ments by which human relations are 
put in workable order. It is precisely 
this competence that makes the 
lawyer useful in working out the 
ground plan of a collective bargain- 
ing agreement, just as it makes him 
useful in planning and drafting a 
statute, a consent decree, a contract 
or a will. 

I am not so foolish as to assert 
that good labor relations are guar- 
anteed by a well-thought-out and 
well-drafted agreement; nor would 
I pretend that good labor relations 
cannot possibly exist under a slop- 
pily drawn contract. All I mean to 
say is that poor planning and poor 
draftsmanship put an unnecessary 
strain on labor relations which can 
easily become unbearable, and that 
the lawyer is a useful fellow in re- 
moving that strain. 

Again, I think the lawyer's train- 
ing for this job begins in the first 
year of law school. Here he witnesses, 
and vicariously participates in, the 
age-old struggle of the common law 
to keep its house in order, to make 
some kind of workable whole out of 
what threatens at all times to de- 
generate into a hodgepodge of dis- 
cordant and isolated decisions. The 
lawyer’s professional bias is toward 
order and unity, toward coherence 
and internal consistency, toward put- 
ting things together in an articulated 
whole. 

The late Elton Mayo of the Har- 
vard Business School said that law- 
yers are subject to an occupational 
disease which he called “over-think- 
ing” their problems. He _ even 
claimed that by a process of selec- 
tion, the students who are attracted 
by legal studies are those constitu- 
tionally inclined toward “over-think- 
ing”. Perhaps this is so, but I think 
we can stand a little over-thinking 
to counteract some of the “under- 


thinking” that goes on around us. 
There is certainly plenty of the latter 
commodity in the labor field, some of 
which is sold at rather fancy prices 
under such names as “Industrial Re- 
lations Counseling” and the like. 

By these remarks I do not mean 
to suggest that a collective bargain- 
ing agreement should be drafted in 
the same spirit as a corporate in- 
denture. The wise lawyer adjusts his 
draftsmanship to the problem at 
hand. This is true even as to business 
agreements. In one context an in- 
formal exchange of letters may be 
appropriate; another context may 
demand a carefully drafted docu- 
ment with numbered paragraphs and 
a blue cover. 

The lawyer can also make an im- 
portant contribution to labor rela- 
tions by serving as a guardian of due 
process. I do not use the term “due 
process” in any technical sense. I 
mean all those forms of orderly pro- 
cedure the integrity of which must 
be maintained if the parties’ rela- 
tionship is to be successful in the 
long run. 

We all know, for example, that 
arbitration is sometimes used (I 
would say, abused) for the purpose 
of rendering palatable what is in 
fact an agreed settlement. I do not 
think I need to spell out the cir- 
cumstances under which there arises 
a strong temptation to make this use 
of the arbitration procedure. Aside 
from the distasteful hypocrisy in- 
volved, this misuse of the arbitration 
process will, if persisted in, even- 
tually undermine the moral force of 
arbitration itself. When it comes to 
be assumed all around that most 
arbitration awards are agreed on in 
advance, or are half agreed on, then 
the time will come when there will 
be a need for what may be calied 
“real” arbitration, when the opposi- 
tion of interests is genuine and no 
agreement is in fact possible. When 
that case arises it may be discovered 
that the long-continued misuse of 
arbitration has sapped its strength; 
that it has lost its power to control 
the minds and actions of men. You 
may rub the lamp as hard as you 
please, but the genii will not appear. 
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to time as an arbitrator in labor dis- 
putes. 





In my own experience | have 
found the lawyer generally much 
more aware of the dangers of such 
short-cuts than are professed experts 
in labor relations who lack legal 
training. If 1 am right in this, and 
in my own view about the under- 
mining effect of this sort of exploita- 
tion and misuse of procedural forms, 
then there is here presented a further 
opportunity for the lawyer to make 
an important contribution to labor 
relations. 

A sociologist recently published a 
remarkable article in which he ex- 
posed candidly the sociologist’s in- 
ternal struggle with himself. His 
basic difficulty arises from the fact 
that he cannot count on public ac- 
ceptance of the notion that he has 
any special competence, that his 
Ph.D. means anything more than 
that he has passed certain examina- 
tions. Out of this insecurity, the 
writer suggested, arises the yearning 
for an impressive vocabulary of tech- 
nical terms, and the insistence that 
sociology is the only truly “scientific” 
theory of human behavior in society. 
The writer might have added that 
this same insecurity deprives the so- 
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ciologist, when he turns labor ex- 
pert, of that independence which 
membership in an accepted profes- 
sion confers. 

The lawyer, on the other hand, 
comes to the labor field, as one who 
belongs to an ancient, recognized and 
accepted calling. This gives him a 
power that is capable of being ap- 
plied very usefully, as well as very 
harmfully. I shall mention here 
chiefly the beneficial uses of this 
power. In this connection I think 
we have to make a distinction be- 
tween the lawyer representing man- 
agement and the lawyer representing 
a union. 

One of the great handicaps the 
American corporation has in dealing 
with labor relations lies in the clog- 
ging up of the lines of commu- 
nication. Though communication 
“through channels” is not the fetish 
it is in the military, there is a strong 
tendency to insist on it, and the re- 
sult is an inevitable distortion of the 
relevant facts. Say, for example, Joe 
Doakes is discharged for some mis- 
conduct. The company representa- 
tive most immediately in contact 
with the facts is, of course, usually 
Doakes’ foreman. But when this fore- 
man reports to his superior, without 
conscious falsification he is almost 
certain to bring the facts into such 
a perspective that it will appear that 
he, the foreman, has acted through- 
out strictly in accordance with com- 
pany policy. (A most unlikely event 
incidentally.) When the foreman’s 
superior reports to his superior, a 
second and similar readjustment of 
the facts takes place. When the facts 
finally reach the head office they are 
often hardly recognizable by those 
who knew them first hand. This is 
why it is so common for companies 
to be less well-prepared on the facts 
than union representatives are. 

Here is a significant opportunity 
for real service by the lawyer. With- 
out any threat to corporate morale, 


he can cut through the hierarchic 


lines of communication and find out 
what really happened. In my experi- 
ence, house counsel is somewhat less 
able to do this than a lawyer coming 
from outside the corporation, but 


even the house counsel is fortified 
and has his effectiveness in this re- 
spect enhanced by the fact that he 
belongs to a distinct and recognized 
profession. 

The lawyer for the union has, in 
my experience, a somewhat different 
contribution to make. Here there is 
not so much a problem of clogged-up 
lines of communication as of an emo- 
tional involvement in the contro- 
versy that obscures the judgment of 
the participants. They may be so 
certain they are right that it never 
enters their minds to analyze what 
arguments can be made for the other 
side. The lawyer, by going over their 
case with them and calmly discussing 
the arguments that will have to be 
met, can often avoid a needless arbi- 
tration or at least pave the way for 
an acceptance of an adverse decision. 

Then there is the case—and this 
and the 
union in about the same way—where 
the dispute is going to arbitration 
because someone has made a mistake 


one affects the company 


and is unwilling to admit it. Often 
a fair-minded and objective observer 
would be certain how such a case 
would be decided, but the natural 
tendency to save face (which we 
Americans still blindly suppose to 
be something that exists only in the 
Orient) will make it difficult to settle 
the controversy without the aid of 
some outsider who brings to it a 
fresh viewpoint and the prestige of 
a professional standing. 


The Negative Side 


There is no doubt that the lawyer 
can do much harm in labor relations. 
The very powers and capacities that 
I have just described as arising out of 
his professional training and experi- 
ence are capable of being applied to 
bad as well as to good ends. Even 
with the best of intentions, a lawyer 
can do a lot of harm in labor rela- 
tions, where he breaks into that field 
all at once, without any advance 
training, or apprenticeship, or coach- 
ing from the side lines by another 
lawyer experienced in the field. I 
have been arguing that being a law- 
ver opens up opportunities for serv- 
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ice in the field of labor relations that 
would otherwise be closed; I have 
nowhere argued that merely being a 
lawyer makes a man a good labor 
lawyer. 

I would not favor the creation of a 
special labor law Bar as a means of 
preventing the kind of damage that 
can be done by the lawyer who comes 
into the labor field without previous 
training or experience. I think the 
remedy lies in more informal meas- 
ures, in an appeal to the good judg- 
ment of the lawyer who wants to en- 
ter this field, and in an education of 
the Bar generally which will enable 
lawyers to see that this is a field de- 
manding special qualifications. In 
fact, I find that nowadays when a 
lawyer comes into this field he gen- 
erally does so through a kind of ap- 
prenticeship, or is being guided by 
some friend or partner who is ex- 
perienced in labor practice. 

Quite aside from the damage done 
by the novice, I think it has to be 
conceded that some damage—indeed, 
much damage—is done by lawyers 
who have in fact been exposed to 
a good deal of labor experience. In 
my opinion, that damage is not 
generally the result of what is called 
a “legalistic approach”. If one means 
by this term a crabbed and word- 
bound interpretation of the terms 
of contract, rather than an interpre- 
tation in terms of spirit and aim, 
then I do not find a tendency to 
any such “legalistic” interpretation 
among lawyers experienced in labor 
relations. Indeed, I am inclined to 
think that just as every Britisher is 
alleged to be born a little liberal or 
else a little conservative, the tend- 
ency to “legalistic” interpretations is 
a matter of innate disposition; it lies 
in the genes, not in previous train- 
ing or experience. Some of the most 
legalistic arguments I have eve! 
listened to have from 
without legal training. 

The greatest damage in labor re- 
lations is done, I believe, by lawyers 
who feel compelled to act out a role 
expected of them by their clients. It 
would not be so bad if the client real- 
ly figured out in a rational and cal- 
culating way what he wanted done, 
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and then hired a lawyer to do it for 
him. This is not what happens. Rath- 
er, the client has certain vague antici- 
pations about lawyers, and he _ be- 
lieves that to get his money's worth 
he ought to have a lawyer who will 
act up to these anticipations. It is not 
a matter of rational calculation at all. 
Lawyers are supposed to be bold, 
self-possessed, challenging, bluster- 
ing fellows who never give an inch 
without slyly gaining a mile on the 
side. This is a picture imbedded in 
the public mind from courtroom 
scenes in the movies and on the stage, 
and it is a picture that is very firmly 
lodged in many clients’ heads. Too 
many lawyers, in my opinion, feel 
they have to play up to that role. 
One of my friends in Boston says 
the secret of the successful practice of 
law lies in “client control’. Certainly 
we would all agree that this problem 
is acute in the labor field. I do not 
recommend that the lawyer ride 


roughshod over his client’s wishes. 
He must find some kind of middle 
ground. On the one side lies a servile 
subjection to the client’s often unin- 
formed notion of the lawyer's func- 
tion, a subjection in which all of the 
dignity and usefulness of a proud 
profession is lost. On the other side 
lies a haughty disdain for the client's 
own understanding of his interests, 
and an unwillingness to educate him 
into a better appreciation of what 
those interests really are. Between 
these extremes, I think, lies the real 
usefulness of the lawyer in labor re- 
lations. To help the lawyer take this 
middle course, I think all of us have 
the obligation, individually and col- 
lectively, to do what we can to edu- 
cate the public to the true nature of 
the services rendered by the lawyer 
in the labor field, so that the lawyer 
will not be under pressure to play up 
to a role in which he does not genu 
inely believe. 


Oe 


By William G. Caples 
Chicago, Illinois 


® In setting forth my view of the role 
of the lawyer in labor relations, it is 
only fair to indicate my bias. I have 
been legally educated and engaged 
in the practice of law for a short pe- 
riod of time. From the point of time 
this was a relatively small part of my 
business experience and was long 
enough ago that to be termed a law- 
yer today is merely a matter of cour- 
tesy on the part of the person making 
the determination. I think it would 
be more accurate to say that I view 
this matter from the standpoint of a 
manufacturer rather than as a lawyer. 

My other bias is that the most ef- 
fective form of legal assistance is by 
outside counsel. I tend to the view 
that internal or house counsel with 
age and experience tend to become 
timid in action and narrow in view. 
\ view confined to a single enter- 
prise, no matter how large, is a nar- 
row view of the business community 
as a whole. The problems that arise 
in the single company may be unique 
to it and its counsel but may be an 
old story with a simple solution to 


the lawyer who has many clients in 
many trades and who has a view of a 
large segment of the business com- 
munity. My further remarks, there- 
fore, will be confined to the lawyer 
in the general practice of law and 
will reflect these biases. 

Anyone who enters into the field of 
labor relations as a specialty—no one 
in a supervisory capacity in business 
can avoid it as a part of his duties— 
needs to have certain basic knowl- 
edge. In my opinion, he should have 
a reasonable working knowledge of 
the history of the trade union move- 
ment in the United States and such 
other countries as his company may 
do business in. It is preferable, al- 
though not essential, that he have 
some knowledge of the trade union 
movement in Europe and Great Brit- 
ain. This history would not be com- 
plete without knowledge of the legal 
struggle that was engaged in between 
business and organized labor as the 
society changed with growing indus- 
trialization. Against this broad back- 
ground a person should know the 
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actions and make-up of state and 
federal boards which have jurisdic- 
tion in the areas in which his com- 
pany does business, as well as the 
actions and make-up of the National 
Labor Relations Board. He should 
know of the charter or constitution 
under which the union with which 
he deals does business and he should 
be familiar with the union’s long- 
and short-term objectives as ex- 
pressed in their conventions and the 
public utterances of their officers. He 
should know the local bargaining 
habits of the union and the people 
who represent it. He should know 
those things in which the local union 
representative may have some lati- 
tude at the bargaining table and 
those things which are so rigidly con- 
trolled by an international union in 
some far away city that the local 
bargaining representative is helpless 
to make any decision or move re- 
garding them. 

These things can be known and 
generally are known by the people in 
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large enterprises who have the ad- 
vantage of being able to specialize 
in the field and devote their whole 
time to it. They also have made 
available to them people trained in 
law and the various social science 
fields to enable them to follow the 
labor movement and to keep them- 
selves constantly and currently ad- 
vised. In other words, in situations 
where these people enter into nego- 
tiations with the representatives of 
organized labor it is the case of a 
professional dealing with a profes- 
sional and it makes for an extremely 
interesting conflict and experience 
for the parties involved. 

For the small manufacturer there 
is no time to similarly prepare him- 
self. He often must be his own manu- 
facturing head, his purchasing agent, 
salesman, office manager, for it is 
rarely that he has duties in less than 
several areas and the work involved 
in these various areas is so time-con- 
suming that he can barely do them 
all justice. To expect him to walk 
into a bargaining conference as fully 
prepared as the trade unionist on 
the other side of the table who 
spends 365 days a year in bargaining, 
and adequately hold up his end of 
the bargaining is, in my opinion, a 
naive view. 

A fair analogy would be in the 
field of sports, comparing a contest 
of amateurs and professionals, in 
which one expected the amateurs to 
win consistently. The amateur may 
win occasionally but the chances are 
that the man who makes it his life 
work and who has made it his means 
of livelihood because of his profi- 
ciency will win most of the time. 

I, therefore, believe that if a small 
manufacturer is to bargain on any- 
thing like even terms from a stand- 
point of bargaining proficiency—and 
there is no doubt that the union has 
the greater economic power—then he 
must hire an expert to represent him. 
Probably the smallest cost he will 
bear because of the bargaining is the 
fee paid to that expert. In my opin- 
ion, a lawyer in most instances is the 
logical expert. I believe the need is 
great for lawyers in labor relations in 
large companies as in small, al- 


though the role they play does not 
‘have the same essentiality. There are 
other differences. 

But a word of warning to both. 
The lawyer who is a counsel on le- 
gal matters and who is present at the 
bargaining should clearly under- 
stand one thing. His role is purely 
that of an advice giver on the legal 
aspects of the pending bargaining. 
The policy of a company is made by 
the officers or owners responsible for 
the running of that company and 
lawyers should not—although I am 
afraid they too often do—attempt to 
inject themselves into the policy- 
making role. 

Another thing that a lawyer seems 
often to lose sight of is that in giving 
professional advice he should as- 
sume his client to be a thinking per- 
son who can evaluate that advice and 
who has the right to accept it or re- 
ject it as he sees fit. Again, it is the 
client who must live with the de- 
cision and he will not be too thank- 
ful to a lawyer who forces upon him 
a decision which is proved to be 
wrong. This is especially true when 
the lawyer has stepped outside his 
role as counsel to play the part of 
executive. 

In making these remarks, and hav- 
ing played both roles, I am not un- 
aware of the frustrations that may 
be caused by this action in the law- 
yer or the manufacturer. Like most 
of our frustrations, they are of a type 
with which we must learn to live if 
we are going to successfully carry out 
our roles. 

In the actual negotiations what 
should the role of the lawyer be? In 
preparation he should have gone 
over the existing contract, if there is 
one, with the operating people to a 
sufficient extent that he knows and 
understands the problems which 
they have with the contract. He 
should realize that insofar as con- 
ditions in the shop, processes, meth- 
ods, rates, crews, etc., are concerned, 
the people in the shop are probably 
the possessors of greater knowledge 
than he. He should make sure—and 
this calls for the highest diplomacy— 
that the shop people are sure of the 
facts which they give. Sometimes like 
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the King in The King and I, they 
too are confused when they find they 
“are not sure of what they absolutely 
know”. Shop people are sometimes 
inclined to say what they know rath- 
er than make inquiry, and prepara- 
tion for bargaining is a searching 
and checking process. Only by this 
searching and checking can many 
embarrassing situations at the bar- 
gaining table be avoided. 

Before the first bargaining session 
if the lawyer’s client is one unfa- 
miliar with his role, he should be as 
carefully briefed and acclimated to 
the bargaining atmosphere as a wit- 
ness is prepared for the atmosphere 
of the courtroom. To continue the 
analogy he should be told of the 
things which may entrap him if he 
is unbriefed or unwary. 

Once at the bargaining table, in 
my opinion, negotiations as such 
should be carried on by one man 
and that man should be the person 
in the company responsible for the 
bargaining. The lawyer should be 
present to advise him, but neither 
the lawyer nor anyone other than the 
negotiator should talk unless the 
negotiator indicates that he wants 
him to talk. Once a tentative agree- 
ment is reached on any point, it is 
the lawyer’s job to write up the 
agreement. 

In the long ago, I used to be a great 
believer in shop language because 
it was understood by the people who 
lived under its rules. I am now con- 
vinced that it was not understood by 
arbitrators and they are the people 
who ultimately interpret the law of 
the bargained contract. Sometimes 
their interpretation of shop lan- 
guage is a frightening thing to 
behold. Arbitrators seem to under- 
stand English as the language is sup- 
posed to be understood and they are 
prone to follow the legal rules of 
construction. I am sure these are 
words that I may have to eat at some 
later date if they come to my col- 
league’s attention. Thus someone 
who is skilled in draftsmanship 
should draw up bargaining contracts, 
piecemeal as they are agreed to. The 
lawyer, being present at the bargain- 
ing discussion, has the feel of the ac- 
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cord that has been reached and it is 
more likely that he will correctly 
state it in the language of the agree- 
ment than will the parties them- 
selves. 

The lawyer's role does not cease 
with collective bargaining and the 
signing of the agreement which is the 
spectacular and publicized part of 
collective bargaining. It is my expe- 
rience that questions of interpreta- 
tion arise from time to time under 
any agreement. Again, the advice of 
a trained person in regard to inter- 
pretation is of value. In those situa- 
tions where interpretation cannot be 
agreed upon and which ultimately 
lead tg arbitration there comes the 
problem of by whom and how an 
arbitration shall be tried. Here, I 
think, there is no fixed rule regard- 
ing the use of a lawyer. In the in- 
terpretative and discussion stages 
prior to arbitration his service is al- 
ways valuable. Whether the actual 
arbitration should be handled by an 
attorney or someone within the com- 


pany depends almost entirely upon 
the factual situation. 

My statement would not be com- 
plete if I did not say what the lawyer 
should not be in labor relations. He 
should not be an overcautious ad- 
viser. 

In dealing in human sznatters we 
usually come out better if we act like 
human beings. To advise a client 
from excess of caution to follow an 
unreal pattern of behavior for fear 
of some unknown ruling will bring 
more lasting harm to the work rela- 
tionship than anything else I know. 

People in a plant know fairly well 
the behavior pattern of their man- 
agers. They expect them to follow 
them. The people react more favor- 
ably to what they know and expect 
than to some unnatural pattern. A 
result which will be lasting will more 
quickly come—whether peaceably or 
by strife—if the things are said and 
done which it is natural for the 
parties to say or do. 
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By Thomas J. Haggerty 
Secretary-Treasurer, 
Milk Wagon Drivers’ Union 


= I should like to develop the labor 
viewpoint solely from my own ob- 
servations and experience during 
the past fourteen years as an execu- 
tive officer of labor unions. You 
might wonder why I used the plural 
term. The reason for it is because I 
have had the opportunity not only to 
witness the lawyer’s role in my own 
union’s programs, but also to partici- 
pate in other union grievances and 
negotiations. In my service as chair- 
man of the Grievance Committee 
for the Chicago Federation of Labor 
for more than six years—an organi- 
vation which comprises close to 600,- 
000 members—on numerous occa- 
sions the opportunity presented itself 
when attorneys were present to con- 
tribute in one way or another to the 
success or failure of the meetings. 

It would seem, therefore, my part 
n this panel discussion would be to 
resent my ideas on this subject from 


a layman’s viewpoint. My first ap- 
proach to the title of “The Role of 
the Lawyer in Labor Relations” 
would be to pose the question, “Why 
the need for same?” This could be 
quickly answered by looking at in- 
dustry and saying what's good for 
general industry should necessarily 
be good for its employees’ protec- 
tion. You might then apply to each 
situation which presents itself the 
layman’s definition of law which, to 
me, is the rule of reason. Numerous 
situations come to my mind, some 
where the need is little and others 
where the need is great. 

Despite some of the recent think- 
ing coming out of Washington, 
which was given great notoriety in 
the Wall Street Journal, that lawyers 
have no place at the bargaining ta- 
ble, the following would indicate 
that when the facts are presented, 
such is not the case. Perhaps many 





Thomas J. Haggerty has been Secre- 
tary-Treasurer of the Milk Wagon 
Drivers Union since 1940 and a 
member of the Executive Board of 
the Chicago Federation of Labor 
since 1942. He is Treasurer of the 
Dairy Union’s Divisions of the In- 
ternational Teamsters for the Mid- 
west, South and Eastern Seaboard 
and a member of the Chicago Board 
of Education. 











old-line labor leaders might agree 
with the above statement because of 
mistrust or past experiences which 
have shown that lawyers many times 
confuse, extend and enlarge upon 
negotiations for other purposes than 
trying to resolve the issues before 
them. 

How can you agree there is a les- 
sening of the need for such legal serv- 
ice when the new interpretation of 
the N.L.R.B., state and federal legis- 
lation, which was enacted during the 
past fourteen years, has been mainly 
the necessity for a greater use of such 
legal service? An _ often-repeated 
phrase among lawyers that such has 
been a legal holiday leads many la- 
bor leaders to the belief that while 
necessity is the mother of invention, 
the New Deal and now the Old Deal 
have been a heaven on earth finan- 
cially for the legal profession. 

Many small unions have to lean 
strongly on their legal adviser, in 
many cases, turning over the entire 
negotiations to him for handling 
while they sit in an advisory capacity. 
Generally, in many other cases, it 
would depend on the educational 
qualifications of the union officers, 
as to whether they were able to cope 
with the spokesmen from industry. 
Let us not overlook the old-line la- 
bor leader who received his educa- 
tion in the school of hard knocks 
and who, because he has grown up 
with the industry that has flourished, 
knows many of the failings of those 
on the opposite side of the table. 
Whenever some arguments are used 
that might be what he considers 
hitting below the belt, he will pub- 
licly reveal some of these inconsis- 
tencies, with the net result that on 
the next trip to the negotiating table, 
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a legal spokesman will take over the 
show for industry. I would say, in 
most instances where such a person 
is trustworthy (and that applies to 
those on both sides of the table), 
provided he has the confidence of 
the people he represents, that such 
legal adviser can perform a valuable 
service in the role of labor relations 
counselor. 

The lawyer can, in a number ol 
instances, when the negotiations 
reach a stalemate, stimulate discus- 
sion which, if continued around the 
table, may ultimately consummate 
the negotiations. His intimate expe- 
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riences with the many problems 
which confront the industry can be 
very helpful in advising his clients 
as to how far or fast they can pro- 
ceed in obtaining benefits for their 
membership. If he commands the re- 
spect of the officers and members, 
his abilities can be utilized to sell 
the program to the general member- 
ship. 

The lawyer should not try to take 
the dominant position in any labor 
dispute unless he is given that power 
by his client. If the union officers are 
in a position to carry on their negoti- 
ations with the lawyer’s advice but 
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not with his presence, even though 
the employers have an attorney pres- 
ent, he should feel that such may be 
the most practical way to fit the occa- 
sion and let the outcome determine 
whether or not that policy meets 
with success. 

Whether some union or public of- 
ficials believe it or not, because of 
the better quality of lawyers who are 
now representing labor in the city 
locals, state federations and interna- 
tional unions, the role of the lawyer 
in labor relations is gaining in im- 
portance and from all indications, 
will continue to gain in the future. 
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Mepteva ESSAYS. By Chris- 
topher Dawson. New York: Sheed 
and Ward. 1954. $3.50. Pages 271. 

This is a much more timely and 
important book than its title would 
at first indicate. At this time, when 
Western civilization and all that it 
stands for in political evolution, 
science, art and religion, is being 
challenged by forces more powerful 
and more destructive than ever be- 
fore, it is of vital importance that we 
know what Western civilization is, 
where it came from and how. The 
forces that inspired and influenced 
Western culture are much more di- 
verse and varied than is generally 
known, except by those few who 
have made a study of the subject. 

It is encouraging that an interest 
in medieval history is being aroused. 
In addition to the book being re- 
viewed, there have recently been 
published History of Christian Phi- 
losophy in the Middle Ages, by 
Etienne Gilson, and The Age of Be- 
lief: The Medieval Philosophers, 
edited by Anne Fremantle, a Men- 
tor book. And the College of Law of 
the University of Notre Dame has 
inaugurated a course in the history 
of the legal profession, in which the 
student is introduced to the great 
men of the profession who have ad- 
vanced the cause of human freedom 
within the framework of orderly 
government, with particular atten- 
tion to the contribution made by 
awyers to the rise of Western civili- 
ation and the development of West- 
ern thought. 

No one can understand the sources 
f our civilization without some 
inderstanding of medieval history. 
rhe strange thing is that for so 
nany years the study of the medieval 
eriod was either completely neg- 
ected or studied only in part. Col- 
ege students, if they gave any atten- 


tion at all to medieval times, were 
probably instructed only in the dis- 
integration of the Roman Empire 
and the great migrations of the 
northern tribes. 

At the outset, the author explains 
that the word “medieval” was coined 
by post-Renaissance scholars to cover 
the gap between two periods of 
positive achievement which were re- 
garded as the only ones worthy of 
the attention of the educated man— 
the classical civilization of Greece 
and Rome and the civilization of 
modern Europe. But this book is 
concerned with the interim period 
between those two civilizations, 
which the author maintains is the 
source of the actual sociological 
unity which we call Europe. The 
product of that period was Christian 
culture; but one of the very inter- 
esting things in this book is the 
portrayal of the contribution of Ori- 
ental culture and the culture of 
Western Islam to Western Christian 
civilization. 

The author recognizes three dis- 
tinct phases in the evolution of West- 
ern culture. He says: 

In the first place there is the situa- 
tion of a new religion in an old cul- 
ture. This was the situation of Chris- 
tianity in the Roman Empire of which 
I write in the essay on “The Age of St. 
Augustine.” This process of conflict 
and conversion produced the first 
phase of Christian culture—the society 
of the Christian Empire and the age 
of the Fathers. .. . 

Secondly there is the situation in 
which the Church entered the bar- 

barian world not only as the teacher of 
the Christian Faith but also as the 
bearer of a higher culture. This dou- 
ble impact of Christian culture on the 
barbarian world which had its own 
tradition of culture and its own social 
institutions produced a state of ten- 
sion and conflict between two social 
traditions and two ideals of life which 
has had a profound influence on the 
development of Western culture. . . . 














































In the third place we have the situa- 
tion in which Christianity inspires a 
new movement of cultural creativity, 
in which the new life of the new peo- 
ples finds a new expression in con- 
sciously Christian forms. This is the 
medieval synthesis which is the charac- 
teristic achievement of the Middle 
Ages, in the narrower sense of the 
expression. It would, however, be 
more correct to describe it as the age 
of the Western Renaissance for it is 
essentially the birth of a new world 
culture. 

One of the most interesting and 
revealing chapters in the book is the 
essay on “Church and State in the 
Middle Ages”. It clarifies many mis- 
conceptions and supplies much in- 
formation that should be exceeding- 
ly helpful in our present crisis. The 
author says: 

It is impossible to understand the 
history of the medieval Church, and 
its relations with the State and to so- 
cial life in general, if we treat it in 
the analogy of modern conditions. The 
Church was not only a far more uni- 
versal and far-reaching society than 
the medieval State, it possessed many 
of the functions that we regard as es- 
sentially political. 

The separation of church and 
state was not brought about by ac- 
tivity of the state or of the people, 
but by the church itself. The author 
Says: 

It was not until the Church had 
asserted her claim to freedom from 
secular control that the State became 
conscious of its proper mission and 
was able to vindicate its political au- 
tonomy. 

He points out that the creators of 
the new state and the new law were 
themselves for the most part church- 
men such as Roger of Salisbury, 
Hubert Walter and Henry of Brac- 
ton in England. Roman law was re- 
garded as more akin to canon law 
than it was to the customary law of 
the feudal state. It was a sacred 
thing, res sanctissima. That view of 
Roman law supported the deep 
sense of spiritual significance of the 
unity of Christian civilization under 
the universal Roman law. It stood 
in Opposition to the separatist tend- 
encies of the different national king- 
doms whose existence was founded 
on force rather than reason or reve- 
lation. The unity of humanity based 
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on Christian civilization and the uni- 
versality of law based on Roman and 
natural law, offer today our best 
hope for world peace. As Dawson 
says: 

The unitary conception of society 
is no longer restricted to its historic 
basis, the actual society of Western 
Christendom, but is extended to the 
world in general and to humanity as 
a whole. 


This book reveals that our civili- 
zation is much more universal or 
cosmic than has generally been 
understood. The extent of its in- 
debtedness to other cultures is as- 
tounding. As the author says: 


We are so accustomed to regarding 
our culture as essentially Western, that 
it is difficult to remember that there 
was a time when the most civilized 
regions of western Europe belonged to 
an alien oriental culture, and the 
Mediterranean, the cradle of Latin 
civilization, was in danger of becom- 
ing Arabic. 

The eighth century had already seen 
the Moslem conquest of Spain and the 
invasion of Aquitaine, but it was not 
until the ninth that the expansion of 
the Moslem maritime states drove 
Christian shipping off the seas and 
converted the basin of the western 
Mediterranean into a Saracen lake. 
The Arabs occupied all the western 
islands and even established them- 
selves on the mainland of Italy and 
Provence. . . . Finally, the tenth cen- 
tury saw the rise of the Spanish 
Khalifate and the development of a 
brilliant culture and literature in 
southern and eastern Spain. 


The contribution of that culture 
to our literature and our modern sci- 
ence is completely surprising to those 
who have thought of the eighth, 
ninth and tenth centuries as nothing 
but the Dark Ages. 

Mr. Dawson writes of times past 
and the various influences on our 
civilization, monasticism, feudalism, 
Moslem and oriental culture, in an 
intensely interesting style. As has 
been said, he is “unequaled as a his- 
torian of culture. Unless we read 
him we are uninformed.” 

RosBert N. WILKIN 
Charlottesville, Virginia 


Tria. By Don Mankiewicz. New 
York: Harper and Brothers. 1955. 
$3.50. Pages 306. 
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This fictional account of a trial 
for murder made the best seller list 


in one short week. It is the 1955 
Harper Prize Novel. It has been 
acclaimed by the critics. Therefore, 
it is with no little reluctance that 
this reviewer feels obliged, from the 
viewpoint of the lawyer, to disagree 
in part with so many. 

The story concerns a 17-year-old, 
Angel Chavez, who was a hanging 
victim (under legal auspices) of cir- 
cumstantial evidence, mob _psychol- 
ogy, political ambitions and com- 
munist aims. 

Trial depicts a scandalizing mis- 
carriage of justice; a lawyer (Ber- 
nard Castle), who was not only a 
Communist worker and a solicitor of 
law business, but one who was will- 
ing to let an innocent boy be ex- 
ecuted. for the good of “the Party”. 
All this as though it happened al- 
most every day. These excesses of 
the left are attempted to be offset 
by thé excesses of the right in the 
person of one Carl Baron Battle (a 
legislator-investigator of a _ well- 
known type). 

The principal character, David 
Blake, a young professor of criminal 
law trying his first case, is unrealis- 
tically tranquil and proficient. Law- 
yers, recalling the sweat, tears and 
jitters of their first court experiences, 
will find Mr. Blake a little too fanci- 
ful even for fiction. 

The Bar should not complain 
when one of its members is por- 
trayéd as an unethical or even im- 
moral person. We must recognize 
that lawyers are human and subject 
to deviation from rectitude, just as 
are the members of all other pro- 
fessions and vocations. We do ob- 
ject, and strenuously, when the im- 
pression is given that the conduct of 
such a one may be typical. Fortu- 
nately, the lawyers of the Castle type 
are very few—and this is a point the 
author fails to make although he 
might well have done so. 


This reviewer is not opposed to 
sex where it has more relevance to 
the theme. In Trial, however, the 
sex interludes are so far disassociated 
from the plot as to lead one to the 
conclusion that they are included to 


make certain that all the ingredients 
of successful modern fiction are pres- 
ent. 

Mr. Mankiewicz is to be com- 
mended for his style. It is terse, tense 
and fast-moving as befits his theme. 
His techniques of transition are so 
adroit that the reader finds no con- 
venient page at which to interrupt 
the reading. The description of the 
trial is exciting and as accurate as 
any lawyer might require. 

Trial is recommended reading for 
all lawyers and judges with low 
blood pressures. 

RICHARD P. ‘TINKHAM 
Hammond, Indiana 


S CIENCE, THE SUPER- 
SLEUTH. By Lynn Poole. New 
York: Whittlesey House, McGraw 
Hill Book Company, Inc. 1954. 
$2.75. Pages 192. 

The author of Science, the Super- 
Sleuth, Lynn Poole, is the producer 
of the Johns Hopkins TV Science 
Review and the writer of other 
popular non-fiction in the general 
field of science. His stated aim was 
to afford the reader “a fuller under- 
standing of the extent and value of 
the patient and thorough work done 
by law enforcement officers who are 
using every new method to thwart 
the criminal element, to protect the 
innocent”. In attempting to deter- 
mine whether Mr. Poole succeeded 
in this objective, this reviewer not 
only read the book himself but ob- 
tained the reactions (1) of an adult 
reader who had previously been un- 
familiar with any of the scientific 
methods of crime detection and (2) 
of a twelve-year-old boy qualified 
only by an avid interest in “who- 
done-its” generally. All three of us 
concluded that the book is a good 
one. It discusses in simple language 
such subjects as the identification of 
firearms, tool marks, fingerprints, 
footprints; document examination; 
the lie-detector technique; patho 
logical determinations; and various 
general applications of the princi 
ples of physics and chemistry in 
criminal investigations. 

As may be found in any book of 
this sort written for laymen, there 
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are, of course, certain inaccuracies 
which may offend the technicians in 
these various fields. They are, how- 
ever, of a minor nature and certainly 
will occasion no harm in a book of 


this type. The technicians may also 
find fault with a few statements such 
as the one which appears on page 61 
to the effect that “countless cases 
are on record in which electronic 
photomicrographs have been sub- 
mitted to the court”. Another over- 
statement which may be bothersome 
to a number of readers is the one in 
which the author ventures to say 
“Even the great Sherlock Holmes 
would have been flabbergasted by 
the multiple uses of the techniques 
and apparatuses of modern science 
in the solution of crimes today”. Any 
fan of Sherlock Holmes would want 
to back author Poole into the corner 
on that one. 

Science, the Super-Sleuth is good 
reading for anyone, and, inciden- 
tally, there is nothing in the book 
which will be in any way offensive 
to children, and all of it will be 
good, interesting reading for young 
television ‘“who-done-it” fans about 
the age of twelve. The parents, too, 
will find the book interesting and 
worthwhile. It is also something of 
value for the average policeman. In 
fact, there is one excellent lesson in 
the book for the police and even for 
coroners’ physicians who are not 
well prepared for conducting patho- 
logical examinations. That lesson 
pertains to time-of-death determina- 
tions which, contrary to popular be- 
lief, cannot be made by looking at 
or touching a dead body and fixing 
the time at a precise number of 
hours prior to its examination. 

Frep E. INBAuU 


Northwestern University School of Law 
Chicago, Illinois 


G ONTRACTS AND CONVEY- 
ANCES OF REAL PROPERTY. 
By Milton R. Friedman. Chicago: 
Callaghan and Company. 1954. 
$10.00. Pages xi, 425. 

The author, a successful practi- 
ioner in Connecticut and New York 
ind author of Preparation of Leases 
for the Practising Law Institute, has 





made in this short volume a real 
contribution to the conveyancing 
branch of our profession. 

A conveyancer desiring to make 
rational choices in selection of books 
for his library has a difficult prob- 
lem today. He can buy books deal- 
ing with abstracts and titles, but 
these give him little help on the real 
estate mortgage which so often is 
part and parcel of the real estate 
deal and only too frequently are writ- 
ten by a title examiner who regards 
“record” problems as the only prob- 
lems. If he buys a mortgage book he 
will find the bulk of it deals with the 
intricacies of foreclosure and not 
with the preparation of a mortgage. 
If he finds, as he will, that his book 
on conveyances, titles and mortgages 
gives him little help on the contract 
then he may think of a book on con- 
tracts. But this will unhelpfully de- 
clare the land contract to be gov- 
erned by the general principles of 
contract. He may turn to a work on 
“vendor and purchaser” and find 
that “the” problems of the land 
contract are those of “equitable con- 
version”, “bona fide purchase for 
value”, “marketable title” and noth- 
ing else. 

Mr. Friedman, a conveyancer and 
not narrowly a title examiner has 
written a book for the conveyancer. 
In less than 500 pages he tells us 
about the formalities of the contract 
of sale, assignment of the contract, 
what examination of title includes, 


about the many specific defects 
which make title unmarketable, 
about possession, mortgages, the 


deed, and the steps in a closing of 
title. His book is not a compilation 
of conflicting headnotes, but is an 
analysis of problems and principles. 

The theme of the text is that the 
contract of sale is everything and 
that most other problems are matters 
of construction of this basic instru- 
ment. Thus his opening chapter, on 
the contract, approaches the Statute 
of Frauds as a question of sufficiency 
of memorandum not as a problem 
of “part performance” taking the 
agreement out of the statute. Even 
the problem of marketable title is 
treated as a problem of contract: 


Books for Lawyers 


How should the contract be drawn 
as to the desired quality of title? 
Is this defect one within the contract 
terms? 

This is basically a book for the 
lawyer who deals with the urban lot 
and not with the farm. This empha- 
sis is desirable because it vividly il- 
lustrates that the law of urban land 
contracts is no more the law of the 
sale of virgin unimproved land than 
is the law of sales the law of the 
horse trade. This needs repetition to 
the urban lawyer because too often 
his books and his law school convey 
the impression that title defect is a 
term synonymous with dower and fu- 
ture interests and that the only stat- 
utes regulating land are those pre- 
scribing the form of acknowledg- 
ment, the recording system and 
street vacations. This book treats 
zoning ordinances, building codes, 
housing codes and the like as parts 
of the conveyancer’s working tools, 
equal to the above mentioned prob- 
lems. Too often one finds lawyers 
who leave such matters to their cli- 
ent’s engineer or real estate agent. 

While it is true that New York 
lawyers, if the number and content 
of the cases are a true reflection of 
the situation, seem to contract and 
dispute concerning matters which 
others leave to luck or to the unwrit- 
ten rules of conduct, Mr. Friedman 
has not let his knowledge stop at the 
Hudson. Between 30 and 40 per 
cent of the cases cited are non-New 
York cases. Furthermore the author 
is acutely conscious of how much 
local “ground rules” control the 
risks which a lawyer lets his client 
take im a real estate deal. This book 
does not attempt to delineate these 
local rules, rather it has done its job 
if it induces the conveyancer to ask 
himself whether this is a problem 
which local ground rules cover or 
this is a problem of which he was 
not conscious previously. 

Occasionally I found too much 
New York emphasis as in the treat- 
ment of the terms of the mortgage. 
On the other hand, his full ac- 
quaintance with the New York forms 
of title policies and with the cases 
interpreting those policies should 
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make all lawyers who use title in- 
surance re-read the “boiler-plate” 
clauses in the local policy to deter- 
mine, in the light of the author’s 
penetrating analysis, what the in- 
surance really covers. 

We need more short works such 
as this for the property lawyer who 
advises, but is not an advocate. 

ALLISON DUNHAM 
University of Chicago 


SMALL TOWN D.A. By Robert 
Traver. New York: E. P. Dutton & 
Co., Inc. 1954. $3.00 Pages 253. 

In his preface the author says he 
was District Attorney of Iron Cliffs 
County, in Michigan's Upper Pen- 
insula, for fourteen years. Atlases do 
not reveal an Iron Cliffs County in 
Michigan, but there is an Iron Coun- 
ty, and it is in the Upper Peninsula. 
Michigan, moreoever, does not have 
D.A.s; it has prosecuting attorneys. 
But the author prefers D.A. because 
mass media have popularized that 
title. Perhaps these things are clues 
to this book. Indeed, does Robert 
Traver exist, or is it a pseudonym? 

Personal reminiscences and auto- 
biographies can be exceedingly dull 
(although good history) when they 
are based on and interlarded with ex- 
cerpts from correspondence, memo- 
randa and verbatim recording of 
conversations. No such charge could 
be made against this book. It is, as 
the publisher's jacket blurb prom- 
ises, “drama tempered by humor, 
vitality edged with gusto”. One may 
sometimes wonder where fact and 
reality end and embellishment and 
apocrypha_ begin. 

But no matter. It’s a welcome bed- 
side companion that will delight any 
lawyer, whether he’s a D.A., small- 
towner, urbanite or what-have-you. 
It’s filled with many stories of Mr. 
Traver’s legal adventures in and out 
of court, the best of which is a tale 
of blackmail called “Geeve Me De 
Morgazhe.” When Mr. Traver waxes 
seriously, he has some important 


things to say about adultery, pris- 


ons, policemen and juries. 


RICHARD B. ALLEN 
Aledo, Illinois 


Justice WILLIAM JOHNSON, 
THE FIRST DISSENTER. THE 
CAREER AND CONSTITUTION- 
AL PHILOSOPHY OF A JEFFER- 
SONIAN JUDGE. By Donald G. 
Morgan. Columbia, South Carolina: 
University of South Carolina Press. 
1954. $6.50. Pages 326. 

With the possible exception of 
Story, we are most likely to think of 
United States Supreme 
Court as the John Marshall Court 
and to have the vaguest notions as 
to the Associate Justices who sat 


the early 


alongside him. The signal achieve- 
ment of this book is that it serves 
to fill in one of the judicial robes 
with a distinct personality who sat 
for twenty-nine years and displayed 
vigor and individuality of thought 
in thirty-two separate dissenting 
opinions. 

William Johnson, of South Caro- 
lina, a Princeton graduate, one of 
the founders of the University of 
South State judge, 
though but thirty-two years old in 
1804, was picked by Jefferson to help 
stem the Federalist trend displayed 
by the prior appointees. He proved 
to be forthright in his judgment, 
disregarding the tenets of his Presi- 
dent when he disagreed, but render- 
ing close adherence to his funda- 
mental empirical position. We find 


Carolina, a 


in his opinions an early Holmes, or, 
if you prefer, Holmes was a late 
Johnson. 

The author expounds and _illus- 
trates the controversies displayed in 
the cases in which Johnson partici- 
pated and through which he ex- 
pressed “a vigorous and challeng- 
ing philosophy of the Federal Consti- 
tution”. He disliked the facade of 
the unanimous opinion, so favored 
by Marshall, and supported the 
seriatim opinion, or, at ‘any rate, 
the dissent. He clearly expressed his 
idea of the function of the Court 
and Congress: “Laws have no legal 
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meaning but what is given them by 
the Courts to whose exposition they 
are submitted.” Yet he recognized 
that it is Congress that sets the poli- 
cies and makes the laws and he 
sought to “prescribe the dominance 
of the representative legislature”. 

On the growing controversy over 
state rights as against federal su- 
premacy, he was among the earliest 
to foreshadow our current beliefs in 
cooperative possibilities. For him, 
“The science of government. . . con- 
sists in little more than the exercise 
of a sound discretion, applied to the 
exigencies of the state as they arise. 
It is the science of experiment.” How 
Holmesian, or Johnsonian should 
we say? His leanings were national- 
ist, despite his Jeffersonianism, but 
he believed that “State rights or 
United States’ rights are nothing ex- 
cept as they contribute to the safety 
and happiness of the people.” It is 
interesting to note his application 
of such views, though a South Caro- 
linian, to the increasing vehemence 
of nullification arguments. 

Johnson expressed concern for 
free enterprise. He befriended prop- 
erty “but saw the need for legislative 
regulations dictated by public need”. 
His concern was also for the indi- 
vidual as he believed it is the 
“humblest individual” that our Con- 
stitution protects. 

It is also interesting to note that 
he was not above growth in his own 
views. Despite an early view to the 
contrary, his mature opinion op- 
posed a transcendent law of nature 
and favored controlling positive law. 

These are but some of' the com- 
pelling controversies that stand out 
in these pages and make of them 
an important historical record of 
the early days of our Supreme Court 
and of our country. As President 
Wright of Smith College says in his 
foreward “ .. . this thorough study 
of his life and his judicial careet 
is a contribution of considerable im 
portance to the literature of Amer- 
ican history.” 

LESTER E. DENONN 
New York, New York 
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Review of Recent 


Supreme Court Decisions 


Antitrust Law... 
Legitimate theatre is sub- 
ject to the Sherman Act 


®" United States v. Shubert, 348 U.S. 
222, 99 L. ed. (Advance p. 213), 75 
§. Ct. 277, 23 U.S. Law Week 4074. 
(No. 31, decided January 31, 1955.) 
Judgment of the United States Dis- 
trict Court for the Southern District 
of New York reversed. 

In the first of two civil antitrust 
suits that attracted front-page atten- 
tion, the Supreme Court refused to 
apply the doctrine of Federal Base- 
ball Club of Baltimore v. National 
League of Professional Baseball 
Clubs to immunize legitimate thea- 
trical productions from the scope of 
the antitrust laws. 

Defendants were engaged in the 
business of producing legitimate 
theatrical attractions in_ theatres 
throughout the United States. The 
Government filed a civil action 
against them under Sections 1 and 2 
of the Sherman Act. The district 
court dismissed the complaint fol- 
lowing the Court’s decision in Tool- 
son v. New York Yankees, 346 U.S. 
356 (1954). 

The opinion of the Supreme 
Court on direct appeal was delivered 
by the CxuieF Justice. The Court 
rested its decision in part on Hart v. 
B. F. Vaudeville Exchange, 262 U.S. 
271, where Mr. Justice Holmes, 
only a year after his famous decision 
in the Federal Baseball case, refused 
to apply the Federal Baseball doc- 
trine to the theatrical business. 

The Court declared that its de- 

sion in Toolson v. New York Yan- 
hees was a narrow application of the 

ile of stare decisis, depending mere- 
on a determination that Congress 
had not intended to include baseball 
ider the antitrust laws. The Court 
served that the Toolson case did 
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not necessarily reaffirm all that was 
said in the Federal Baseball opinion, 
and that it could not convert its 
Toolson holding into a “sweeping 
grant of immunity to every business 
based on the live presentation of 
local exhibitions”. 

Mr. Justice BurToN announced 
that he retained the views expressed 
in his dissent to the Toolson case, 
but joined the opinion and judg- 
ment of the Court in this case. Mr. 
Justice Reep concurred in this posi- 
tion. 

Mr. Justice MINTON noted that he 
agreed with the judgment because, 
on the pleadings, it is controlled by 
the Hart case. 

The case was argued by Philip El- 
man for appellant and by Alfred 
McCormack for appellees. 


Antitrust Law... 
Professional boxing is 
subject to the antitrust 
laws 

= United States v. International 

Boxing Club of New York, Inc., 348 

U.S. 236, 99 L. ed. (Advance p. 221), 

75 S. Ct. 259, 23 U.S. Law Week 

4078. (No. 53, decided January 31, 

1955.) Judgment of the United States 

District Court for the Southern Dis- 

trict of New York reversed. 

In the second round of a civil anti- 
trust suit charging the defendants 
with violation of the Sherman Act, 
the Supreme Court struck a decisive 
blow at an attempt to bring profes- 
sional boxing into the arena of im- 
munity erected around professional 
baseball by the Toolson case. 

The first round had gone to the 
defendants by a decision of the Dis- 
trict Court which dismissed the Sher- 
man Act complaint on the strength 
of the Toolson decision and its an- 
cestor, the Federal Baseball case. Ap- 
pellees were promoters of profession- 
al championship boxing contests, 


George Rossman 


Editor-in-Charge 


charged with violation of Sections | 
and 2 of the Sherman Act. 

The opinion of the Supreme 
Court was delivered by the CHIEF 
Justice. The Court declared that, 
but for the Toolson and Federal 
Baseball opinions, “it would be too 
clear for dispute’”’ that the Govern- 
ment’s allegations brought defend- 
ants within the scope of the Sherman 
Act. Using the same reasoning that 
it adopted in the Shubert case, supra, 
the Court declared that Toolson was 
not an authority for exempting other 
businesses from the application of 
the antitrust laws merely because 
they are based, like baseball, on the 
performance of local exhibitions. 
The Toolson decision was predi- 
cated on congressional failure to 
bring professional baseball under 
the antitrust statutes during the 
thirty years that passed between the 
Federal Baseball and the Toolson 
decisions, the Court said. The issue 
of exempting all sports from the 
antitrust laws had been rejected after 
extensive committee hearings when 
bills had been introduced in Con- 
gress providing for such an exemp- 
tion. The Court declared that de- 
fendants were in effect asking for the 
same exemption that enactment of 
the bills would have provided. 

Mr. Justice BuRTON announced 
that he retained the views expressed 
in his dissent to the Toolson case, 
but joined in the opinion and judg- 
ment of the Court. Mr. Justice REED 
noted that he concurred in this po- 
sition. 

In a dissenting opinion, Mr. Jus- 
tice MinTON declared that boxing is 
not trade or commerce and there- 
fore there could be no monopoly or 
restraint of trade or commerce in the 
sport. 

Mr. Justice FRANKFURTER also 
wrote a dissenting opinion in which 
Mr. Justice MINTON joined. This 
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opinion took the position that there 
is not a “single differentiating factor 
between other sporting exhibitions 
. and baseball” insofar as the 
Sherman Act is concerned. 

The case was argued by Philip 
Elman for appellant and by Whitney 
North Seymour and Charles H. Wat- 
son for appellees. 


Appeals... 
Appealability of district 
court’s refusal to stay an 
action for an accounting 
pending arbitration 
® Baltimore Contractors, Inc. v. Bo- 
dinger, 348 U.S. 176, 99 L. ed. (Ad- 
vance p. 171), 75 S. Ct. 249, 23 U.S. 
Law Week 4065. (No. 31, decided 
January 10, 1955.) Judgment of the 
Court of Appeals for the Second Cir- 
cut affirmed. 

May an appeal be taken from a 
district court’s refusal to stay an ac- 
tion for an accounting pending arbi- 
tration? —The Supreme Court an- 
swered no in this decision. 

The case began as an equitable ac- 
tion for an accounting in a state 
court and moved to the federal dis- 
trict court on the ground of diversi- 
ty of citizenship. The accounting 
sought was for the profits of a joint 
venture in construction under the 
National Housing Act; the joint ven- 
ture agreement contained a clause 
stating that any “dispute in the cal- 
culation of the net profits” should be 
settled by an accountant. Petitioner 
moved for a stay of the action pursu- 
ant to Section 3 of the United States 
Arbitration Act, 9 U.S.C. § 3. The 
District Court denied the stay, peti- 
tioner appealed and the Court of 
Appeals dismissed the appeal. 

The Supreme Court's decision was 
written by Mr. Justice Reep. The re- 
sult turned on an interpretation of 
28 U.S.C. § 1292 (1) , which makes an 
exception to the general policy 
against piecemeal appeals by per- 
mitting appeals from “interlocutory 
orders granting, continuing, 
modifying, refusing or dissolving in- 
junctions, or refusing to dissolve or 
modify injunctions. . . .” 

The Court said that the rationale 
of appealability under Section 1292 
went back to the old division be- 
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tween law and equity, and that stays 
analogous to injunctions against 
suits in another court were appeal- 
able, while other orders to stay that 
amounted merely to “steps within 
the framework of the litigation” 
were not. The Court admitted that 
the “analogy of equity power to en- 
join proceedings in other courts has 
elements of fiction in this day of one 
form of action” and “springs from 
the persistence of outmoded proce- 
dural differentiations”. It reached 
its decision against appealability be- 
cause of its feeling that it was bet- 
ter judicial practice to follow the 
precedents, leaving it to Congress to 
make such amendments as it might 
find proper by legislation. 

lt was announced that Mr. Justice 
BuRTON concurred in the judgment. 

Mr. Justice BLack, joined by Mr. 
Justice DoucLas, wrote a dissenting 
opinion, arguing that the District 
Court’s order denying a stay was 
“final” and amounted to a “refusal 
to grant an interlocutory injunction 
within the meaning of § 1292”. 

The case was argued by Morris 
Rosenberg for petitioner and by 
Charles Wilson for respondent. 


Indians... 
Compensation for taking 
of timber from tribal 
lands 
® Tee-Hit-Ton Indians v. United 
States, 348 U.S. 272, 99 L. ed. (Ad- 
vance p. 249), 75 S. Ct. 313, 23 U.S. 
Law Week 4089. (No. 43, decided 
February 7, 1955. Judgment of the 
United States Court of Claims af- 
firmed. 

In this case, a tribe of Alaska Indi- 
ans was denied compensation for a 
taking by the Government of timber 
from lands allegedly belonging to 
the tribe. The Indians asserted their 
claim under the Fifth Amendment. 
In denying recovery, the Court of 
Claims characterized the tribe's in- 
terest in the lands as the “original 
Indian title” or “Indian right of oc- 
cupancy”. 

Mr. Justice REED, speaking for the 
Court, declared that there was noth- 
ing in the statutes relied upon by 
petitioner to indicate any congres- 
sional intention to grant Indians any 
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permanent rights in the lands of 
Alaska that they occupied. “Rather” 
the Court said, “it clearly appears 
that what was intended was merely 
to retain the status quo until further 
congressional or judicial action was 
taken.” The aboriginal interest of 
the Indians in land, the Court said, 
was a mere right of occupancy, not 
ownership, and, in the absence of 
congressional recognition, the inter- 
est could be extinguished by the 
Government without compensation. 

Mr. Justice DouGLAs wrote a dis- 
senting opinion in which the CHIEF 
Justice and Mr. Justice FRANK- 
FURTER joined. The dissent argued 
that the Organic Act for Alaska of 
1884 was a congressional recognition 
of the claims of the Alaska Indians 
to their lands, the exact nature of 
which was left open for further 
settlement. The dissenters would 
have remanded the cause for a deter- 
mination of whether the rights rec- 
ognized in 1884 included timber 
rights. 

The case was argued by James 
Craig Peacock for petitioner and by 
Ralph A. Barney for respondent. 


Liens... 
Priority of federal tax 
lien over local lien 


United States v. Acri, 348 U.S. 211, 
99 L. ed. (Advance p. 193), 75 S. 
Ct. 239, 23 U.S. Law Week 4055. 
(No. 33, decided January 10, 1955). 
Judgment of the Court of Appeals 
for the Sixth Circuit reversed. 

Three cases decided on january 10 
involved the relative priority be- 
tween state-created liens and liens 
of the United States for unpaid taxes. 

In the first, respondent Acri was 
in prison for the murder of one 
Oravec. Oravec’s personal represent- 
ative filed an action against Acri 
for wrongful death on August 6, 
1947. At the same time, the persona! 
representative attached cash and 
bonds belonging to Acri. Judgment 
against Acri was awarded on Januar) 
19, 1949. Meanwhile, on November 
19, 1947, the Collector of Interna! 


Revenue received the assessment 


lists for the unpaid taxes of Ac 
and his wife for the years 1942-1946 
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The Collector mailed demand for 
payment of the taxes on November 
19, and on November 21 a notice 
of the tax liens against Acri’s prop- 
erty was filed in the office of the 
county recorder. 

Mr. Justice MinTON, speaking for 
the Supreme Court in a unanimous 
opinion upholding the priority of 
the federal lien, declared that the 
case was controlled by United States 
v. Security Trust Company, 340 U.S. 
17 (1953), which raised the identical 
issue. The relative priority of a lien 
of the United States for unpaid taxes 
is a federal question, as held in the 
Security Trust case, the Court said. 
It was held to be immaterial that, 
under state law, the judgment lien 
on Acri’s property was considered 
to be perfected as of the time of at- 
tachment. 

The case was argued by Charles K. 
Rice for petitioner and by Francis 
B. Kavanagh for respondent. 


® United States v. Liverpool and 
London Globe Insurance Company, 
Ltd., 348 U. S. 215, 99 L. ed. (Ad- 
vance p. 195), 75 S. Ct. 247, 23 U. S. 
Law Week 4056. (No. 34, decided 
January 10, 1955.) Judgment of the 
Court of Appeals for the Fifth Cir- 
cuit reversed. 

The second of the federal tax lien 
cases involved a lien of garnishment. 

A creditor brought suit on an 
open account shortly after his debt- 
or’s property had been destroyed by 
fire. The creditor secured a writ of 
garnishment attaching the insurance 
funds due and owing to the debtor. 
Chis suit was begun April 8, 1952. 
On April 21, the Collector received 
the assessment lists for unpaid fed- 
eral taxes, and notice of the Govern- 
ment’s tax lien was filed in the office 
of the county clerk on April 26. 
Judgment was entered in the credi- 
tor’s favor on June 20. A United 
States District Court held that the 
ien of the garnisher was superior to 
hose of the United States and al- 
owed the garnishee $500 for attor- 
iey’s fees. The Court of Appeals af- 
rmed. 

Mr. Justice MINTON again spoke 
w the Court, holding in favor of 





the United States, citing the Acri 
case, supra, and its progenitor, 
United States v. Security Trust Com- 
pany, as controlling. 

The case was argued by Charles K. 
Rice for the petitioner. 


® United States v. Scovil, 348 U. S. 
218, 99 L. ed. (Advance p. 197), 75 
S. Ct. 244, 23 U. S. Law Week 4057. 
(No. 35, decided January 10, 1955.) 
Judgment of the Supreme Court of 
the State of South Carolina reversed. 

The relative priority of a land- 
lord’s distress under state law and a 
lien for unpaid taxes due to the 
United States was decided in favor 
of the latter in the third of these 
cases. 

The landlord “proceeded on the 
7th day of April, 1952 to distress up- 
on the assets . . . for said rent in ar- 
rears”. On the next day, a receiver 
was appointed for the tenant as an 
insolvent; all the tenant’s assets 
passed to this receiver who sold them 
and realized the fund at issue in the 
case. The Collector received the 
proper assessment lists in his office 
on five dates, all prior to March 1, 
1952. Notice of the liens was filed in 
the county in which the landlord 
lived on April 10, 1952. The state su- 
preme court held that the landlord's 
lien was superior to that of the 
United States since the distress war- 
rant was perfected before the receiv- 
er had been appointed. The court 
relied on Section 3466, Rev. Stat., 31 
U.S.C. § 191. 

Again speaking through Mr. Jus- 
tice Minton, the Supreme Court 
found it unnecessary to consider the 
effect of Section 3466, basing its hold- 
ing instead on United States v. Se- 
curity Trust Company, supra, saying 
that the question when a lien is per- 
fected for federal tax purposes is one 
for the federal law to determine. 

The case was argued by John R. 
Benney for petitioner and by J. D. 
Todd, Jr., for respondent. 


Seamen... 
Recovery from the estate 
of a tortfeasor in an ac- 
tion under the Jones Act 


"Cox v. Roth, 348 U. S. 207, 99 L. 
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ed. (Advance p. 190), 75 S. Ct. 242, 
23 U. S. Law Week 4058. (No. 40, 
decided January 10, 1955.) Judgment 
of the Court of Appeals for the Fifth 
Circuit affirmed. 

In this case the Court allowed re- 
covery from the estate of the tort- 
feasor in an action brought under 
the Jones Act, 41 Stat. 1007, 46 U.S.C. 
§ 688. 

The Jones Act suit was filed by the 
administrator of the estate of one 
Jim Dean, a seaman lost at sea, 
against the estates of the owners of 
the vessel. One of the owners of the 
ship had been drowned in the same 
disaster in which Dean lost his life, 
while the other died shortly after 
the accident. 

‘In affirming the award under the 
statute, the Supreme Court spoke 
through Mr. Justice CLark. The dif- 
ficulty in the case came from the fact 
that the Jones Act does not specifi- 
cally enumerate seamen’s rights, but 
extends to them the same rights 
granted to railway workers by the 
Federal Employers Liability Act. 
That statute, applied literally to the 
facts of this case, would have resulted 
in a denial of recovery, since the 
Liability Act does not specifically 
permit suits against the personal rep- 
resentatives of an employer; the rail- 
roads are owned by corporations and 
there are various regulations that 
prevent them from discontinuing 
business. 

The Court, however, refused to 
apply the Employers Liability Act 
language literally, declaring that to 
do so “would frustrate the congres- 
sional purpose” in enacting the 
Jones Act. The latter does not mean, 
the Court said, that “the very words 
of the FELA must be lifted bodily 
from the context and applied me- 
chanically to the specific facts of 
maritime events. Rather, it means 
that those contingencies against 
which Congress has provided to en- 
sure recovery to railroad employees 
should also be met in the admiralty 
setting.” 

The case was argued by Douglas 
D. Batchelor for petitioner and by 
Harvey Goldstein for respondent. 
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Treaties ... 
Alleged breach of con- 
tract made in order to 
carry out executive agree- 
ment between United 
States and Canada 


=" United States v. Guy W. Capps, 
Inc., 348 U. S. 296, 99 L. ed. (Ad- 
vance p. 262), 75 S. Ct. 326, 23 U. S. 
Law Week 4085. (No. 14, decided 
February 7, 1955.) Judgment of the 
Court of Appeals for the Fourth Cir- 
cuit affirmed. 

This case involved an executive 
agreement between Canada and the 
United States whereby Canada 
agreed to limit its export of potatoes 
into the United States. The decision 
attracted more than usual interest 
because it had been expected that 
the Court’s opinion might further 
clarify the status of executive agree- 
ments under the Constitution. The 
Court decided the case, however, 
without reaching the question of the 
validity of the agreement. 

The agreement was made in 1948 
as the result of a bumper crop olf 


Views of Our Readers 


(Continued from page 302) 


power would permit. Also, it is com- 
mon practice for Congressmen to 
bring pressure on these administra- 
tive judges by calling them on the 
telephone or writing letters with re- 
quests or demanding reasons for de- 
cisions—all demands they would not 
dare to address to the judges of the 
courts.” (Italics added.) 

I have been an examiner for more 
than six years with the National La- 
bor Relations Board and the Post 
Office Department. Prior thereto, | 
was counsel and associate counsel for 
two Senate subcommittees during 
the 80th Congress, and as a result 
have many friends on the “Hill” in 
both Houses. 

In all my experience, which post- 
dates the Administrative Procedure 
and Talft-Hartley Acts, I have never 
been approached or conferred with 
privately by litigants or their counsel 
during a case, nor have I ever been 
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Irish potatoes in both countries. The 
Agricultural Act of 1948 obligated 
the United States Government to 


support the price of potatoes at 90 
per cent of parity by purchase of all 
Irish potatoes that could not be sold 
commercially at that price. The un- 
supported Canadian prices were low- 
er, making it profitable to import 
potatoes from Canada in spite of the 
tariff and freight. The Canadian 
Government agreed to prohibit the 
export of potatoes for table stock 
and to require exporters to obtain 
assurance from their American cus- 
tomers that potatoes exported for 
seed stock purposes would not be 
diverted for table stock. 

Respondent imported 48,544 hun- 
dred-pound sacks of seed potatoes 
from Canada. Before shipment, the 
respondent wired the exporter “Cer- 
tified seed potatoes loaded on S.S 
Gangway are for planting in Florida 
and Georgia”. 

This suit began when the United 
States filed a complaint alleging that 
some of the potatoes had been di- 
verted for table stock and that this 
constituted breach of a contract be- 


contacted by a Congressman con- 
cerning a case or decision, much less 
subjected to pressure or demands for 
explanations of decisions. In view of 
my acquaintances in Congress, it 
would seem more probable that I 
would be so contacted than others 
with fewer such acquaintances. 

I resent the implication on behalf 
of both my fellow examiners and my 
friends on the Hill. No one, includ- 
ing all litigants and agency officials, 
has ever sought to influence me or 
requested reasons for my decisions. 
I cannot speak for all examiners, but 
I have been president of the NLRB 
Trial Examiners’ Association for two 
years, whose members agree with my 
experiences and statements herein, 
and I have never heard of any such 
conduct by litigants, counsel or 
Congressmen. Certainly it cannot be 
characterized as “common practice”. 
While examiners may lack the power 
of contempt, we have the power of 
decision, and in my opinion such 


conduct would not only be unethical 


tween respondent and the exporter 
for the benefit of the United States. 
The District Court directed a verdict 
for respondent on the ground that 
the Government had failed to prove 
a breach of contract or damages suf- 
ficient to sustain a verdict in its fa- 
vor. The Court of Appeals affirmed, 
but on the ground that the interna- 
tional agreement, which the contract 
sought to carry out, was void as not 
authorized by Congress. 

The Supreme Court's decision, 
written by Mr. Justice BURTON, up- 
held the District Court’s view of the 
case and made it unnecessary to con- 
sider the validity of the executive 
agreement. The Court reviewed the 
evidence and declared that all re- 
spondent had done was sell seed po- 
tatoes, labeled as such, at seeding 
time to concerns that normally deal 
in seed potatoes. There was no evi- 
dence of bad faith or negligence on 
respondent's part, and the evidence 
indicated that few, if any, of the 
potatoes were used as table stock. 

The case was argued by Solicitor 
General Sobeloff for petitioner and 
by W. R. Ashburn for respondent. 


but also foolish. 
Rosert L. PIPER 
Chevy Chase, Maryland 


Praises the Article 
by Mr. vom Baur 


*" The article in the January num- 
ber by Mr. vom Baur, “The Ad- 
ministrative Process”, is outstanding. 
As to Point Second of the article, 
consider recent congressional inter- 
ference in proceedings now current 
before the Federal Power Commis- 
sion. Point Fifth: during O. P. A. 
abuses and excesses, Judge Alexan- 
der Holtzoff pointed out that busi- 
nessmen and property owners were 
protected by constitutional guaran- 
tees no less than unpropertied per- 
sons. Point Sixth: Chief Judge 
Hutcheson long ago debunked ad- 
ministrative “expertise”. 

The American Bar Association 
should find a way to obtain wide 
circulation for the vom Baur article. 

CLAUDE McCoLiLocu 


United States District Court 
Portland, Oregon 












Ad 


a 4 
has 
oth 
Fa 
whi 
teri 
clai 

7 
der 
elle 
pul 
tha 
thre 
mel 
and 
The 
Hai 
elor 
also 
serv 
the 
mer 

Q 
aris 
deci 
the 
mat 
Sess 
con 
cost 
aris: 
trac 
will 
mer 
ed | 
suit 

A 
agel 
the 


ices 


Edit 
men 
in @l 
lishit 
State 





Vi- 
on 
ice 
the 


tor 
nd 


um- 
Ad- 
ing. 
icle, 
iter- 
rent 
mis- 
i 
xan- 
uSi- 
vere 
ran- 
per- 
idge 
ad- 


tion 
wide 
ticle. 
CH 





What’s New in the Law 


The current product of courts, 





departments and agencies 


Administrative Law ... 
appeals boards 


" The Department of the Interior 
has joined an increasing number ol 
other federal agencies in establishing 
a Board of Contract Appeals to 
which contractors engaged on In- 
terior projects may appeal their 
claims against the Government. 

The Board was established by or- 
der of the Secretary of the Interior 
effective December 31, 1954, and 
published in the Federal Register 
that date. The order provides for a 
three-man board with the Depart- 
ment’s Assistant Solicitor for Claims 
and Contract Appeals as Chairman. 
Che three members are Theodore H. 
Haas (Chairman), Thomas C. Batch- 
elor and William Seagle. There are 
alternate members, who 
serve in special circumstances or in 
the absence or disability of regular 
members. 


also five 


Questions on appeal ordinarily 
arise from the findings of fact and 
decisions of contracting officers of 
the Department. They involve such 
matters as liquidated damages as- 
sessed for delay, changes and changed 
conditions resulting in increased 
costs to the contractor and problems 
arising from the termination of con- 
tracts. Decisions of the new Board 
will be final insofar as the Depart- 
ment is concerned, but a disappoint- 
ed contractor may thereafter bring 
suit in the Court of Claims. 

A considerable number of federal 
agencies have similar boards. Among 
the most active are the Armed Serv- 
ices Board of Contract Appeals and 





Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Pub- 
lishing Company or in The United 
States Law Week. 


the General Services Administration 
Board of Review. 

(Release of the Department of the 
Interior.) 


Aliens... 

suspension of 

deportation 
® Joseph Accardi’s lengthening fight 
to avoid deportation has had a suc- 
cessful turn. The Court of Appeals 
for the Second Circuit has ruled that 
the Board of Immigration Appeals 
was controlled by an order of the At- 
torney General when it refused Ac- 
cardi’s application for suspension of 
his deportation order, and that the 
Board therefore failed to exercise the 
discretion assigned to it by statute. 
Accordingly, the Court decided, Ac- 
cardi is entitled to release by way of 
habeas corpus. 

A little background is necessary. 
Accardi is admittedly a deportable 
alien. Hearings on a deportation 
charge against him, and on his appli- 
cation for suspension of deportation 
under 8 U.S.C.A. §155 (c), were held 
at various times from 1948 to 1952. 
In 1952 a deportation order was is- 
sued and suspension denied. In 1953 
the Board of Immigration Appeals 
affirmed. 

Accardi’s wife then filed a petition 
for a writ of habeas corpus in the 
United States District Court for the 
Southern District of New York. The 
principal ground of the petition was 
that the Board had not given the 
plea for suspension of the deporta- 
tion order fair consideration because 
the Attorney General had circulated 
a list, containing Accardi’s name, of 
persons he desired deported and had 
made statements in press conferences 
to the effect that he would deport 
certain “unsavory characters”, of 
which Accardi was one. 

The district judge refused to order 
a hearing on the allegations and dis- 
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missed the writ. The Court of Ap- 
peals agreed with the district court 
[206 F. 2d 897], but the Supreme 
Court [347 U.S. 260] disagreed. It 
held that Accardi was entitled to an 
opportunity to prove his contention 
that the Board did not “exercise its 
own independent discretion”, but 
was controlled by the Attorney Gen- 
eral’s list of undesirables. The Court 
remarked, however, that even if Ac- 
cadi were successful in proving this, 
he might still fail to convince the 
Board or the Attorney General, “in 
the exercise of their discretion, that 
he is entitled to suspension. . . .” 

Thus the case went back to the 
district court for a hearing. Testi- 
mony was taken and exhibits intro- 
duced. The then Attorney General 
(McGranery) admitted he had a list 
of persons he wanted deported, that 
Accardi was on the list and that the 
Board had the list when it decided 
the case. No one denied that Ac- 
cardi’s name was linked in speeches 
and press releases with a group of 
undesirables as to whom there exist- 
ed a deportation program. But the 
Board members who heard the case 
testified that their decision was un- 
trammelled and not dictated. The 
District Court again dismissed the 
writ. 

Back again in the Court of Ap- 
peals, with Judge Harlan dissenting, 
the dismissal has been reversed. The 
Court declared that it was inescap- 
able that the Board was influenced 
by the Attorney General’s list and 
statements, and that, this being so, 
the Supreme Court’s opinion entitled 
Accardi to a new hearing before the 
Board. “It is incredible, human nat- 
ure being what it normally is,” Judge 
Frank said for the Court, “that the 
Attorney General’s statements . 
did not unconsciously [Court’s em- 
phasis] influence the Board members 
so that they felt obliged not to exer- 
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cise their discretion and, without do- 
ing so, to decide against Accardi.” 

(U. S. ex rel. Accardi v. Shaugh- 
nessy, C.A. 2d, January 7, 1955, 
Frank, J.) 


Courts... 

facilities 
= It is no secret that many of the 
nation’s courthouses are becoming 
decrepit and that most of them lack 
elevators. In Marion, Ohio, there is 
no elevator in the courthouse, and a 
recent case in the Ohio Supreme 
Court indicates there won't be one 
for awhile. 

In Marion they chose a direct 
method to get an elevator. A com- 
mittee of the Marion County Bar 
Association filed a petition in the 
common pleas court of the county 
requesting the court to inquire into 
the necessity of an elevator in the 
courthouse. This the court did. It 
found the elevator needed and or- 
dered the county commissioners to 
install one. An intermediate appel- 
late court affirmed the order, and the 
harried commissioners went to the 
Supreme Court. 

With two judges dissenting, the 
Court reversed the order. It held that 
a statute charging the county com- 
missioners with the duty of provid- 
ing “such facilities as will result in 
expeditious and economical admin- 
istration of . . . county offices” did 
not authorize the elevator order. 
Neither was there inherent power, 
the Court continued, for the lower 
court to order provision of anything 
more extensive than space, supplies 
and some repairs. 

One of the two dissenters queried: 
“Just what authority does a court of 
common pleas have if it is unable to 
provide itself with such an obviously 
necessary facility as an elevator for 
the use of parties, counsel, jurors and 
witnesses who, under penalty of the 
law, are required to be present in 
court irrespective of their age or con- 
dition of health?” 

(Committee for Marion County 
Bar Association v. County of Marion, 
Sup. Ct. Ohio, December 15, 1954, 
Taft, J., 123 N.E. 2d 521.) 


358 





American Bar Association Journal 


Criminal Law ... 
habeas corpus 


® The three men convicted in the 
“Reader's Digest Murder Case” 
[Stein v. New York, 346 U.S. 156] 
have failed in a habeas corpus bid 
in the United States District Court 
for the Southern District of New 
York. The Court has ruled that they 
failed to prove their contention that 
the state placed an eavesdropper in 
the courtroom to overhear and report 
on conversations among them and 
their counsel. 

Making a bid in the federal dis- 
trict court after exhausting state rem- 
edies, the defendants alleged that a 
state police officer in plainclothes was 
stationed in the courtroom a few feet 
from the defense counsel table dur- 
ing a portion of their trial. The de- 
fendants said this was suspicious be- 
cause they held most of their court- 
room conversations in Yiddish and 
the officer was the only member of 
the force who understood Yiddish. 
On the other hand, eavesdropping 
was denied by those involved in the 
trial for the state. 

The Court agreed with the state 
courts that the petitioners had failed 
to prove any eavesdropping or even 
an intent to do so. The Court noted 
that the officer was at the supposed 
listening post only a few days at the 
tail-end of the trial, and that he was 
not there during the state’s case 
when eavesdropping might have 
been of some value. 

Initially, the Court, interpreting 
the rule of Brown v. Allen, 344 U.S. 
443, held that where a state prisoner, 
after having exhausted state reme- 
dies, petitions a federal court for a 
writ of habeas corpus, the court has 
discretion to determine whether it 
will decide the case on the record of 
proceedings in the state court or 
hold a hearing. Here, the Court de- 
termined, the state record was suf- 
ficient and a hearing was denied. 

(Cooper et al. v. Denno, U.S. D.C. 
S.D. N.Y., January 17, 1955, Kauf- 
man, J.) 


Fair Trade Laws... 
McGuire Act 


® Generally speaking, the McGuire 


Act [15 U.S.C.A. §45], which vali- 
dates provisions of state fair trade 
laws binding nonsigners to any fair 
trade agreement, has fared well in 
the courts. Non-signer provisions de- 
pending on McGuire have been up- 
held against constitutional attack in 
New York and New Jersey [40 A.B. 
A.J. 991; November, 1954] and the 
Supreme Court dismissed appeals in 
both cases for want of a substantial 
federal question [75 S. Ct. 87, 88]. 
They were also approved by the 
Court of Appeals for the Fifth Cir- 
cuit [205 F. 2d 788] and the Supreme 
Court denied certiorari [74 S. Ct. 71]. 

On the other hand, the McGuire 
Act failed to save the non-signer 
provisions of Florida’s fair trade act 
[40 A.B.A.J. 992; November, 1954]. 
Oregon avoided a ruling on the con- 
stitutionality of its fair trade act by 
deciding a case on other grounds 
[41 A.B.A.J. 262; March, 1955). 

Now the Supreme Court of 
Georgia, saying that it will not “‘fol- 
low the crowd”, has declared the 
non-signer provisions of that state’s 
1953 re-enacted fair trade law vio- 
lative of the state’s due-process con- 
stitutional requirements. “What the 
courts of other states have decided is 
not controlling”, the Court averred, 
“and this is one of the few powers 
left to states to decide for themselves 
regardless of what the Supreme 
Court of the United States may or 
may not have decided.” The Court 
observed that it was familiar with 
the “modern trend to allow the gov- 
ernment to more and more encroach 
upon individual liberties and free- 
doms”, but said that it would not 
strike down the state’s constitution 
to accomplish that purpose. 

The nub of the statute’s violation, 
in the Court’s opinion, was that it 
fettered the freedom of seller and 
buyer to contract for a sale price. It 
viewed the fair trade law as essential 
ly a price-fixing scheme, and declared 
that the legislature could authorize 
price-fixing only in a business affect- 
ed with a public interest. 

The Court rejected an argument 
that the fair trade law was not a 
price-fixing statute, but only an en- 
actment for the purpose of protect- 
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ng the property right of the manu- 
(acturer in his trade name and trade 
nark. It also turned down a conten- 
tion that the legislature’s “findings 
of fact’, included in the statute, were 
binding on the Court. They were 
simply arguments presented to the 
General Assembly as to the reasons 
why they considered the act neces- 
sary”, it said. 

One judge dissented. 

(Cox et al. v. General Electric 
Company, Sup. Ct. Ga., January 10, 
1955, Wyatt, J.) 


Insurance Law... 
excess 


® One of the fascinating things to 
personal-injury practitioners about 
insurance law and its relation to au- 
tomobile negligence cases is the pos- 
sibility that an insurer may be held 
for more than policy limits if it has 
failed to settle a claim in “good 
faith” within those limits. But the 
cases are in a stew about whether the 
insured must actually pay the excess 
of the judgment over insurance be- 
fore a case may be made against the 
insurer for the excess. 

In a forthright examination of the 
confusion, the United States District 
Court for the Western District of 
Missouri has held that an insured 
may maintain an action in tort 
against the insurer even though he 
has not, and has not alleged, that he 
has paid that part of the final judg- 
ment remaining after application of 
the insurance proceeds. 

Che factual pattern of the case was 
familiar: plaintiff sued insured for 
serious personal injuries; insurer as- 
sumed defense of the case and investi- 
gated; plaintiff offered to settle for 
$15,000, the policy limit; insured 
said “settle” and wrote insurer he 
would hold it for excess; insurer re- 
lused to settle; the jury gave plaintiff 
verdict and the trial court entered 
judgment for $60,000, which was re- 
duced by the state supreme court to 
$17,500; the insured wants insurer 
to dig up the missing $32,500. 

Che Court observed that while the 
insured’s action stemmed from a 
contract, it was really an action in 
to. t based upon the insurer’s breach 


























































of duty to perform in good faith the 
terms of the policy. If a tort action 
is proved, the court continued, the 
plaintiff is always entitled to at least 
nominal damages, and for that rea- 
son alone the insured’s action could 
stand without an allegation of pay- 
ment of the excess. 

But the Court preferred to go be- 
yond the nominal-damages theory 
and ruled that the mere existence of 
the excess liability of the judgment 
established damage and its measure. 
To the Court, this ruling squared by 
analogy with general Missouri law 
that a personal-injury plaintiff has 
an action if he has incurred medical 
or hospital expense, even though he 
has not paid it. 

The Court found that only five 
jurisdictions have squarely decided 
the point involved in this case. ‘Two 
(New Hampshire and the Court of 
Appeals for the Fourth Circuit) have 
held payment of the excess a pre- 
requisite to suit against the insurer, 
two (Wisconsin and Tennessee) have 
ruled otherwise and one (Texas) has 
gone both ways. 

In a companion to the instant case, 
the original personal-injury plaintiff 
sought by declaratory judgment a 
declaration that the insurer was 
liable to her for the excess, but the 
Court dismissed this complaint be- 
cause the insured—an “indispensable 
party”—was not joined. 

(Wessing et al. v. American In- 
demnity Company; Douglas v. Same, 
U.S. D.C. W.D. Mo., January 13, 
1955, Whittaker, J.) 


Libel and Slander... 
privilege 

®" Applying the universal rule that 
defamatory statements made in a ju- 
dicial proceeding by a party or his 
attorney are absolutely privileged, if 
relevant, the Supreme Court of 
Minnesota has affirmed the dismissal 
of a slander action against an attor- 
ney who, during a hearing in which 
he was both a party (as a guardian) 
and attorney for himself, termed a 
woman an “adulteress”. 

The victim of the remark claimed 
that she was the ward’s wife, while 
the attorney-guardian maintained 
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that the ward had another wife from 
whom he was not divorced. At a 
hearing on an account, the bone of 
contention became whether the wom- 
an was entitled to support money 
from the ward’s estate as his lawful 
wife. 

The Court declared the remark 
was absolutely privileged since it was 
relevant to the proceeding. Rele- 
vancy, it continued, need not be 
legal relevancy; the true test is 
whether the defamatory matter has 
some relation to the subject matter 
of the judicial proceeding. In the 
present case, the Court said, the re- 
mark of the attorney had some rela- 
tion since the supposed wife’s claim 
would necessarily be based on a hus- 
band-and-wife relationship. The 
Court observed, moreover, that any 
doubt on the relevancy issue should 
be resolved in favor of the person 
claiming the privilege and that re- 
fined distinctions would not be per- 
mitted to defeat the privilege. 

(Matthis v. Kennedy, Sup. Ct. 
Minn., November 26, 1954, Nelson, 
J.. 67 N.W. 2d 413.) 


Sales... 

warranty 
* When a hospital furnishes blood 
to a patient for a tranfusion, it does 
not make a “sale” of the blood as 
personal property. Therefore, the 
Court of Appeals of New York has 
held, no action lies against the 
hospital on a breach of warranty 
theory that the blood is not rea- 
sonably fit for the purpose for which 
it was intended. 

The Court’s decision was on a 
motion to dismiss the complaint, 
which had alleged a “sale” for $60 
of the blood by the hospital to the 
plaintiff. The complaint further 
stated that the hospital impliedly 
warranted the blood to be pure, but 
that it contained impurities which 
caused the plaintiff to become “af- 
flicted with homologous serum jaun- 
dice” or “homologous serum hep- 
atitis”. 

With three judges differing, the 
Court ruled that the patient’s con- 
tract was for services and that the 
concept of purchase and sale of per- 
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sonal property could not be attached 
separately to the “healing mate- 
rials” furnished by the hospital and 
charged to the patient. Where serv- 
ice predominates in a transaction, 
the Court remarked, the transfer 
of personal property is incidental 
and not within the sales act, and no 
action for a breach of an implied 
statutory warranty lies. The Court 
observed that its decision left un- 
touched the question of the hospi- 
tal’s liability for negligence. 

The dissenters disagreed with 
granting the hospital immunity on 
a motion to dismiss the complaint. 
They felt the complaint should 
stand and the plaintiff permitted to 
prove the “sale”, if she could. 

(Perlmutter v. Beth David Hospi- 
tal, C.A. N.Y., December 31, 1954, 
Fuld, J., 123 N.E. 2d 792.) 


Taxation... 
business tax 


® Radio music conductor Donald 
Voorhees plays sweeter music to 
New York’s Court of Appeals than 
he does to the state’s Tax Commis- 
sion. Reversing the Commission’s 
finding, the Court has held that 
Voorhees was not subject to New 
York’s unincorporated business tax. 

The controversy concerned the 
year 1941 and the employment Voor- 
hees then had as musical director 
and conductor on “The Telephone 
Hour” and “Cavalcade of America”. 
In order to fall into the exception 
to the tax statute, Voorhees had to 
show that he practiced a “profes- 
sion”, that he derived more than 
80 per cent of his gross income from 
services rendered by him personal- 
ly and that capital was not a mate- 
rial income-producing factor. 

The fact that capital was not in- 
volved in the case was conceded, 
and the Court had little trouble in 
deciding Voorhees’ activities quali- 
fied as a “profession”. But the 
Court split four-to-three on the ques- 
tion whether he derived 80 per cent 
of his gross income from personal 
services. 

Voorhees was paid a set fee for 
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each broadcast, but also received the 
musicians’ and arrangers’ payroll 
which he in turn paid. The majority 
ruled that the latter was merely a 
wash transaction in which Voorhees 
was only a conduit and that those 
sums should not be considered part 
of his gross income. The dissenters 
thought the musicians’ payroll 
could be considered a part of Voor- 
hees’ income, as the Tax Commis- 
sion had decided, and that the Com- 
mission’s finding that he did quali- 
fy under the 80-per-cent rule should 
stand. 

(Voorhees v. Bates et al., N.Y. 
C.A., December 31, 1954, Froessel, 


J.) 


Taxation... 
‘windfall profits’ 


® The Government has failed in its 
first attempt to impose a tax as ordi- 
nary income on the so-called “wind- 
fall profits” arising to builders who 
received proceeds from government- 
insured mortgages in excess of con- 
struction costs. The Tax Court of 
the United States has held that 
“windfall profits” should be taxed 
as capital gains under I.R.C. §115 (d) 
of the 1939 code. 

The case involved numerous cor- 
porations, all controlled by one 
family, which built and operated 
the Glen Oaks housing development 
in New York City. The distribu- 
tions made to stockholders came 
from various sources: excess of FHA- 
insured mortgage receipts over con- 
struction costs, premiums on mort- 
gage bonds issued, gross rents and 
depreciation reserves. The distribu- 
tions exceeded earnings and profits 
and in all cases the stock had been 
held more than six months. 

The Court ruled that the distribu- 
tions in excess of earnings and prof- 
its should be applied against and 
reduce the adjusted basis of the 
stock, and that the excess over the 
adjusted basis should be taxed as 
long-term capital gain. The Court 
remarked that it was “not unaware 
that the propriety of [similar dis- 
tributions] has elsewhere been ques- 


tioned” but said that its decision 
must be based on tax statutes. 

One judge, concurring, pointed 
out that a different result would 
be reached under §312(j) of the 
1954 code, but that it did not be- 
come effective until June 22, 1954. 

(Gross et al. v. Commissioner, U.S. 
Tax Ct., January $1, 1955, Tietjens, 


J.) 


Torts... 
liability for “‘traps”’ 


®" The Court of Appeals of New 
York has held the owner and user 
of real estate liable for the death of 
a 12-year-old boy who fell down a 
flimsily-covered shaft maintained on 
the premises. 

The shaft was fifty-five feet deep 
with a four-by-four opening, usually 
covered by metal trap doors. At the 
time of the boy’s fall, however, only 
one door was in use and the other 
side of the opening was covered 
with a board arrangement described 
as “jerry-built” and “flimsy”. There 
was evidence that the building was 
in a congested neighborhood and 
that children often played in the 
vicinity. 

New York does not consciously 
adhere to the “attractive nuisance” 
doctrine, but the Court didn’t need 
it to find liability. Neither did it con- 
sider the fact important that the boy 
was a trespasser, or at best a bare 
licensee. The Court thought the 
case more like the classic spring-gun 
situation. It declared that the de- 
fendants had created a “deceptive 
trap for the unwary” and had done 
so affirmatively in contradistinction 
to allowing a defective condition to 
arise. Besides being insecure, the 
Court said, the wooden platform 
“gave a deceptive appearance of 
safety, was pregnant with hazard 
and the direct consequences were 
clearly foreseeable”. 

Two judges dissented on the the- 
ory that no violation of a duty 
owed to a trespasser had been shown. 

(Mayer v. Temple Properties, Inc. 
N.Y. C.A., November 18, 1954, 
Froessel, J., 122 N.E. 2d 909.) 
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Treaties ... 
executive agreements 


* A recent decision of the United 
States Court of Claims is of timely 
importance in view of the re-intro- 
duction in the 84th Congress of the 
Bricker Amendment in the Senate 
and four variations of it in the 
House (H.J. Res. 33, 41, 59 and 60). 

Without deciding specifical- 
ly whether an executive agreement 
is a treaty within the Constitution 
(the apparent meaning of U.S. v. 
Pink, 315 U.S. 203), or whether even 
a formally ratified treaty can abro- 
gate rights guaranteed by the Con- 
stitution, the Court ruled: “What- 
ever may be the true doctrine as to 
formally ratified treaties which con- 
flict with the Constitution, we think 
that there can be no doubt that an 
executive agreement, not being a 
transaction which is even mentioned 
in the Constitution, cannot impair 
constitutional rights.” 

The Court had decided that a 
naturalized American citizen who 
owned property in Austria was en- 
titled to compensation under the 
Fifth Amendment for the taking of 
her property by the United States 
Army for an officers’ club after 
World War II hostilities. The Court 
was then met with the Government's 
contention that the plaintiff's claim 
was absorbed by a 1947 executive 
agreement between the United 
States High Commissioner in 
\ustria and the Austrian govern- 
ment under which the United 
States paid a specified sum for dam- 
age to persons owning property in 
Austria. But this executive agree- 
ment the Court held, could not de- 
prive the plaintiff of her constitu- 
tional right to just compensation un- 
der the Fifth Amendment. 

(Seery v. U.S., U.S. Ct. Cls., Janu- 
ary 11, 1955, Madden, J.) 


Trials... 
exclusions 
*® Persuaded that “the demands of 
public morality do not justify judi- 
al nullification of the right of pub- 
trial” except in cases specified 


{ 
] . 
by statute, the New York Court of 





Appeals has affirmed reversal of the 
conviction of Minot F. Jelke, on the 
ground that the trial judge excluded 
the general public from the court- 
room during presentation of the 
prosecution case. [For action below, 
see 40 A.B.A.J. 409; August, 1954.] 

The defendant was tried for com- 
pulsory prostitution. When it was re- 
vealed in opening statements that 
some testimony concerning sodomy 
would be shown, the trial judge, on 
his own motion, excluded the public 
and press from the trial during the 
State’s case, permitting, however, the 
attendance of “any friends or rela- 
tives [the defendant] deems neces- 
sary for the protection of his inter- 
ests.” 

By statute, New York provides that 
a criminal defendant is entitled 
to “a speedy and public trial”. An- 
other statute provides that “the 
sittings of every court within this 
state shall be public, except that in 
all proceedings or trials in cases for 

. sodomy ... ” the trial judge 
may exclude the general public. But 
the trial judge did not base his ex- 
clusion order primarily on the stat- 
ute, but on “the sound administra- 
tion of justice and...the interests 
of good morals”. 

In finding that the exclusion order 
denied the defendant a public trial, 
the Court ruled that the order was 
not within the scope of the statute 
simply because testimony concerning 
sodomy would be introduced. This, 
the Court remarked, did not alter 
the fact that the prosecution was for 
compulsory prostitution, a crime not 
specified in the statute. Nor, the 
Court continued, does the statute re- 
flect a policy of permissible exclu- 
sion of the general public and press 
in cases not specified, where evidence 
of an indecent or filthy nature is 
anticipated. 

Although the Court conceded that 
above and beyond the statute a trial 
judge has inherent power to exclude, 
it declared that in the instant case 
the defendant was deprived of a sub- 
stantial right, and that the require- 
ment of a public trial was not met 
by allowing relatives and friends of 


What's New in the Law 


the defendant's choosing to be pres- 
ent. 

Two judges, dissenting, thought 
that the holding would be a surprise 
to the Bench and Bar of New York. 
They declared that it had never been 
doubted that a “trial judge in New 
York may exclude the general pub- 
lic from ‘sex trials’ ” 

(People v. Jelke, N.Y.C.A., Decem- 
ber 31, 1954, Fuld, J., 123 N.E. 2d 
769.) 


® Although the Court in the Jelke 
case emphasized that the right to 
a public trial “demanded ... that 
he be not deprived of the possible 
benefits of attendance by the press”, 
it held in a related case that a press 
association and several newspapers 
did not have standing to challenge 
the trial judge’s exclusion order by 
a writ in the nature of prohibition. 
[For action below in this case, see 
39 A.B.A.J. 413; May, 1953.] 

Again with two judges dissenting, 
the Court declared that the right 
to a public trial could be invoked 
and enforced only by one of the 
parties or litigants and could not 
be asserted by other persons or by 
the press. Otherwise, the Court re- 
marked, there would be the anomaly 
of the defendant willing to forgo a 
public trial, but the trial judge un- 
able to order exclusion as long as 
any member of the public wished 
to attend. 

The Court said the fact that the 
petitioners were in the business of 
disseminating news gave them no 
special right or privilege. “The pub- 
lic’s interest is adequately safeguard- 
ed”, it stated, “as long as the ac- 
cused himself is given the opportu 
nity to assert on his own behalf, in 
an available judicial forum, his right 
to a trial that is fair and public.” 

(United Press Associations et al. v. 
Valente, N.Y. C.A, December 31, 
1954, Fuld, J., 123 N.E. 2d 777.) 


® While New York wrestled with 
the problem of a public trial, Ohio 
stood firm against photographic re- 
porting of court proceedings. The 
Supreme Court of that state has 
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afirmed contempt convictions of 
three Cleveland Press representatives 
who caused a picture to be taken 
and published of the arraignment of 
a former probate judge. 

In a conference in chambers the 
day before the arraignment the 
judge told a Press reporter that no 
pictures would be permitted in the 
courtroom. On order of the city edi- 
tor, a photographer took the picture 
anyhow. The reporter, photogra- 


pher and city editor were adjudged 
in contempt and fined. 

The Court's opinion consists of an 
adoption of the opinion of the low- 
er appellate court, which noted that 
the barring of photography during 
judicial proceedings is spelled out in 
Canon 35 of the American Bar As- 
sociation and is observed in all 
federal courts and most state courts. 
The opinion rejected a contention 
that the judge’s order transgressed 








Nominating Petitions 








Arkansas 


® The undersigned hereby nominate 
Edward L. Wright, of Little Rock, 
for the office of State Delegate for 
and from the State of Arkansas to be 
elected in 1955 for a three-year term 
beginning at the adjournment of the 
1955 Annual Meeting: 

Bernal Seamster, H. B. Stubble- 
field, James I. Teague, Herchell B. 
Bricker, Ashley Cockrill, R. C. Lim- 
erick, Jr., P. A. Lasley, Henry M. 
Armistead, Frank J. Wills, J. Fred 
Jones, Bronson Cooper Jacoway, 
Gerland B. Patten, Verne McMillen, 
Wayne W. Owen, Abner McGehee 
and W. H. Rector, of Little Rock; 

Louis L. Ramsay, Jr., Hendrix 
Rowell, John Harris Jones, John E. 
Hooker, Stephen A. Matthews, 
Frank G. Bridges, Jr., F. G. Bridges, 
Paul B. Young and Gordon E. 
Young, of Pine Bluff. 


Colorado 


® The undersigned hereby nominate 
Edward G. Knowles, of Denver, for 
the office of State Delegate for and 
from the State of Colorado to be 
elected in 1955 for a three-year term 
beginning at the adjournment of the 
1955 Annual Meeting: 

Thomas M. Burgess, Merrill E. 
Shoup, Alfred Heinicke and C. B. 
Horn, of Colorado Springs; 


Erskine R. Myer, Mason A. Lewis, 
James A. Woods, Orie L. Phillips, 
Charles J. Kelly, William E. Hutton, 
Samuel S. Sherman, Jr., Dayton Den- 
ious, William S. Jackson, Pierpont 
Fuller, Fritz A. Nagel and J. G. 
Hodges, of Denver; 

James K. Groves and Miles Kara, 
of Grand Junction; 

John W. Henderson, Hubert D. 
Waldo, Jr., Robert G. Smith and 
Barnard Houtchens, of Greeley; 

Hatfield Chilson, of Loveland; 

Maurice A. Evensen and Leo S. 
Altman, of Pueblo. 


Delaware 


=" The undersigned hereby nominate 
William Poole, of Wilmington, for 
the office of State Delegate for and 
from the State of Delaware to be 
elected in 1955 for a three-year term 
beginning at the adjournment of the 
1955 Annual Meeting: 

William H. Foulk, Edward W. 
Cooch, Jr., Herbert L. Cobin, Januar 
D. Bove, William Duffy, Jr., James 
L. Latchum, John P. Sinclair, David 
F. Anderson, Richard F. Corroon, 
Howard L. Williams, W. Reese 
Hitchens, Albert W. James, William 
F. Lynch II, John J. Morris, Jr., H. 
James Conaway, Jr., Henry M. Can- 
by, C. S. Layton, Charles F. Rich- 
ards, Louis J. Finger, William A. 
Worth, Jr., James T. McKinstry, 
Aaron Finger, E. N. Carpenter II, 
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freedom of the press. “The right 
to trial in a courtroom conducted 
and maintained in an atmosphere 
that bespeaks the profound and dig- 
nified responsibilities with which 
those who are conducting its pro- 
ceedings—dealing with human rights 
as they must—are charged, is basic”, 
the opinion declared. 

(Ohio v. Clifford et al., Sup. Ct. 
Ohio, December 15, 1954, per cu- 
riam, 123 N.E. 2d 8.) 


Rodney M. Layton and George T. 
Coulson, of Wilmington. 


Kansas 


* The undersigned hereby nominate 
W. D. P. Carey, of Hutchinson, to 
fill the vacancy in the office of State 
Delegate for and from the State of 
Kansas: 

D. C. Martindell, Claude E. Chal- 
fant, Edwin B. Brabets, Robert C. 
Martindell, R. J. Gilliland, Jack C. 
Stewart, J. F. Hayes, C. W. Miller, 
H. R. Branine, Harry H. Dunn, 
Walter F. Jones, J. Richards Hunter, 
Clyde Raleigh and Fred C. Littooy, 
of Hutchinson; 

George B. Powers, John F. Eber- 
hardt, Carl T. Smith, Robert C. 
Foulston, Stuart R. Carter, Law 
rence E. Curfman, Thomas A. Wood, 
Lawrence Weigand, Orval J. Kaut- 
man, Byron Brainerd and Claude I. 
Depew, of Wichita. 


Ohio 


® The undersigned hereby nominate 
Eugene J. Chesney, of Cleveland, for 
the office of State Delegate for and 
from the State of Ohio to be elected 
in 1955 for a three-year term begin- 
ning at the adjournment of the 1955 
Annual Meeting: 

Roland H. Strasshofer, Jr., Einat 
G. Carlson, Rexford C. Hyre, Rob- 
ert M. Weh, William M. Byrnes, 
M. E. Newcomer, Maurice F. Han- 
ning, C. F. Taplin, Jr., Rufus 5. 
Day, Jr., William A. McAfee, J. J. P. 
Corrigan, Rees H. Davis, A. H. Fie- 
bach, Samuel H. Silbert, George E. 
Beach, Myron W. Ulrich, David C. 
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Meck, Mary B. Grossman, Lillian 
M. Westropp, Donald F. Sands, Fran- 
cis M. Payne, Jr., Clifford E. Bruce, 
\rthur E. Petersilge, Walter C. Kel- 
ley and Dorothy B. Persky, of Cleve- 
land. 


Ohio 


= The undersigned hereby nominate 
Eugene Howard, of Toledo, for the 
office of State Delegate for and from 
the State of Ohio to be elected in 
1955 for a three-year term beginning 
at the adjournment of the 1955 An- 
nual Meeting: 

Ernest Schatz, George Bradley, 
Roger H. Smith, Clarence Apple- 
gate, Theodore R. Vogt, Jamille 
G. Jamra, Eliot L. Kaplan, Robert 
Dunn, Francis J. Gallagher, G. 
Charles Scharfy, J. H. Nathanson, 
John R. Eastman, E. R. Effler, Jr., 
LeRoy Eastman, George Smith, 
Frank A. Harrington, James Hodge, 
Jr. Thomas L. Dalrymple, Dwight 
H. Morehead, Donald Hawkins, 


Chief Justice Fred M. 

Vinson 

(Continued from page 326) 

however, the seizure had occurred 
while the war with Germany was in 
progress, no one, I think, would have 
questioned the President’s power to 
make the seizure as Commander in 
Chief in order to keep the war ma- 
chine in operation. Vinson’s activi- 
ties in connection with the war 
doubtless caused him to think of the 
problem presented in the light of 
that experience and the exercise of 
powers which would then have been 
proper. I may say in this connection, 
that there is nothing in the dissent 
which warrants the statement which 
has been made that the seizure was 
justified by the Chief Justice on the 












Wilson W. Snyder, Louis Lebo, 
James Nestroff, Michael V. DiSalle 
and Joseph S. Heyman, of Toledo. 


Rhode Island 


®" The undersigned hereby nominate 
Henry C. Hart, of Providence, for 
the office of State Delegate for and 
from the State of Rhode Island to be 
elected in 1955 for a three-year term 
beginning at the adjournment of 
the 1955 Annual Meeting: 

David B. Lovell, Jr., Fred B. Per- 
kins, James.C. Bulman, Melvin A. 
Chernick, Bayard Ewing, Robert J. 
Conley, Daniel H. Morrissey, Ralph 
P. Semonoff, Archie Smith, Francis ]. 
O’Brien, Stephen B. Ives, Jr., Harold 
A. Andrews, M. Louis Abedon, Aram 
A. Arabian, Thomas L. Marcaccio, 
Eugene J. Sullivan, Jr., Thomas J. 
Hogan, Frank L. Hinckley, Robert 
W. Shadd, Robert F. Pickard, Stuart 
H. Tucker, Edward Winslow Lin- 
coln and Edward M. Watson, of 


Providence; 








basis of treaties into which this coun- 
try had entered. His opinion says 
no such thing and he expressly 
denied that it was intended to convey 
any such meaning. 

There is no need to speculate 
about Vinson’s ultimate philosophy 
of law and government. He has given 
it to us in his own words and with 
great eloquence. In his address to 
the American Bar Association in 
Cleveland in 1947, he said: 


We need . . . to reaffirm our faith in 
the fundamental values upon which 
has been based all that is worth while 
in our society. We need to revitalize 
our conviction that that society is best 
which gives the greatest practical rec- 
ognition to the dignity of individual 
man and which affords greatest oppor- 
tunities for the development of the 
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Richard B. Sheffield, of Newport; 


William M. Mackenzie, of Paw- 
tucket. 
Virginia 
®" The undersigned hereby nomi- 


nate Stuart T. Saunders, of Roa- 
noke, to fill the vacancy in the office 
of State Delegate for and from the 
State of Virginia: 

Leigh D. Williams, Hugh S. Mere- 
dith, Sidney H. Kelsey, H. Lee Kan- 
ter, Harry H. Kanter, Joseph L. 
Kelly, Jr., James G. Martin, James 
G. Martin, IV, Thomas H. Willcox, 
Jr., and Thomas H. Willcox; 

Frank W. Rogers, Sidney F. Par- 
ham, Jr., Whitwell W. Coxe, An- 
drew S. Coxe, Fred B. Gentry, Leon- 
ard G. Muse, John L. Walker, James 
E. Carr, Martin P. Burks, Richard 
F. Pence, James P. Hart, Jr., E. Grif- 
fith Dodson, Jr., A. Linwood Hol- 
ton, Jr., George S. Shackelford, Jr., 
and English Showalter, of Roanoke. 


higher potentialities of all men. We 
need to develop the same high sense 
of personal responsibility which led 
the early American Statesman, George 
Mason, to write: “The debts we owe 
our ancestors we should repay by 
handing down entire those sacred 
rights to which we ourselves were 
born.” We need, finally, to devote our 
full intelligence and greatest efforts 
to the task of devising ways and 
means whereby those essential values 
can be given their most complete ex- 
pression in a world of flux and change. 


This is the confession of faith of a 
great American, one who was con- 
scious of the outstanding challenge 
of our times, the challenge to the 
supremacy of law, and who wrought 
mightily to make the reign of law 
more secure throughout the land. 





21. 33 A.B.A.J. 1084, 1085. 
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Tax Notes 








® Prepared by Committee on Publications, Section of Taxation, John W. Ervin. 
Chairman; John S. Nolan, Vice Chairman. 





Gift Tax Exclusions: New Developments 
by Dwight Rogers, of New York City 


I 
Gifts to Minors—Three New Rules 


®" Parents and others who wish to 
make gifts to minors will be cheered 
to know that they can now give up 
to $3,000 annually to a minor with- 
out federal gift tax. This was a con- 
clusion that could not be safely 
reached under the pre-1954 Code 
rules because of the confused deci- 
sions relating to ‘future interests”. 
Congress in the 1954 Code and the 
Internal Revenue Service in Reve- 
nue Ruling 54-400 have greatly clar- 
ified the problems involved. 
Three new rules relate to (1) out- 
right gifts, (2) gifts in trust where 
the donee-minor is certain to acquire 
the principal before or at 21 years 
of age (so-called 2503(c) trusts), 
and (3) gifts in trust where the trus- 
tee or another has a power to ad- 
vance principal to the income bene- 
ficiary (so-called 2503 (b) trusts). 
First: Revenue Ruling 54-400 (I. 
R.B. 1954-38, page 13) was a reply 
to questions whether outright gifts 
of stock to a minor were “present” 
or “future interests’, “1) before the 
appointment of a legal guardian, 2 
after the appointment of a legal 
guardian or 3) if no legal guardian 
is appointed.” The gift, answered 
the Commissioner, (citing John E. 
Daniels, a Tax Court Memorandum 
opinion of February 13, 1951) “with 
or without the appointment of a 
guardian is the gift of a present 
interest”. He minimized the impor- 
tance of state statutes placing dis- 
abilities on minors but stressed the 
requirement that the gift be “un- 
qualified and unrestricted”. 
By its terms the ruling interprets 
only the 1939 Code and applies only 


to shares of stock, but there is no 
apparent reason why it should not 
apply equally to most other forms of 
property, and to the new Code as 
well. 

Second: the 1954 Code has an en- 
tirely new Section, 2503 (c), favor- 
ing gifts to minors. A gift to a minor 
is a present interest and the exclu- 
sion will be allowed if the income 
and the principal itself may be spent 
by or for the donee before he reaches 
21, and if whatever is left must 
“pass” to the donee at 21, or if he 
dies sooner to his estate or as he may 
appoint under a general power. 

While an outright gift might fit 
these specifications, the references 
to “passing” at 21 and to a “general 
power of appointment” indicate that 
Congress intended also to authorize 
trusts where minors’ property could 
be kept in conveniently transferable 
and manageable form and where 
trustees might be given powers to 
spend principal or to accumulate in- 
come—powers which in the absence 
of this section would be fatal to any 
exclusion. In drafting dispositive 
provisions for these 2503 (c) trusts, 
a careful draftsman, wherever pos- 
sible, will wait until the regulations 
are out. 

Every gift to a 2503 (c) trust, shares 
with the outright gift the important 
infirmity that immediately on reach- 
ing 21 the full responsibility of 
management and control of the 
property automatically falls on the 
youthful donee. In the minds of 
many donors the usefulness of either 
type gift is therefore somewhat lim- 
ited, although otherwise both the 
outright gift and the 2503(c) trust 
come close to the ultimate in gift 
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Dwight Rogers 





tax convenience and simplicity. 

Fortunately for the thoughtful 
donor who wants to use his annual 
exclusions but who is bothered by 
the thought of handing over sub- 
stantial property to his donees on 
their twenty-first birthday, the 1954 
Code relaxed the “future interest” 
rule in another respect. 

For the purposes of gift tax arith- 
metic, a gift to the simplest trust 
to pay income to B for life breaks 
down into two parts, a gift of a pres- 
ent interest in the life estate and a 
gift of a future interest in the re- 
mainder. The respective values of 
these interests can easily be com- 
puted with the aid of the well- 
known tables furnished in the Reg- 
ulations. Cases like Evans v. Comm., 
198 F. 2d 435 (3d Cir. 1952) re- 
luctantly held, however, that if in 
such a trust the trustee had a power 
to advance principal to B, no exclu- 
sion whatever would be allowed. 
This result was felt necessary be- 
cause of the impossibility of meas- 
uring the value of B’s life estate 
when that value could be decreased 
or even destroyed by the exercise of 
the trustee’s discretion. No one liked 
the rule and Congress has now ended 
it by the last sentence of Section 
2503 (b). 

As now amended, if B, the owner 
of the estate for life or years, is the 
only one who can possibly benefit 
by the exercise of a power over trust 
principal, the donor will still be en 
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titled to his exclusion. This relief 
is granted without discrimination to 
minors and to adults alike. 

For example, in a trust of $4,000 
to pay the income to B for life, the 
life estate is valued in round num- 
bers at $700 if B is 80 years old and 
at $3,400 if B is 8 years old. Either 
sum would be considered a present 
interest and up to $3,000 would be 
subject to an exclusion. Under the 
Evans rule, however, the exclusion 
would have been denied if the trustee 
had power to advance principal to B. 
Furthermore, if the 8-year-old bene- 
ficiary had power to take some or all 
of the principal into his own hands 
at age_25 or when he graduated from 
law school, the value of the present 
interest would be limited to the com- 
puted value of income from the 
portion of the trust, or for the peri- 
od, not subject to the power. Since 
January 1, 1955, the effective date 
of these new gift tax provisions, the 
presence in the trust of either or 
both of these useful powers can be 
disregarded when the donor com- 
putes the exclusion he can apply 
in reporting his gift. The same ex- 
clusion can be claimed as if the 
powers were not there. This is the 
2503 (b) type of trust. 

Comparing these two congression- 
al relief measures, enthusiastic use 
of the 2503 (c) trust is easy to predict. 
It is as inviting to the experienced 
as to the novice, while the 2503 (b) 
trust is camouflaged under a general 
definition where only the experi- 
enced are likely to find it easily. 
However, the requisite gift tax re- 
turn will discourage some of those 
who do, because Section 6019 (a) re- 
quires filing a gift tax return when- 





A Correction 


ever a future interest, no matter how 
small, is the subject of a gift. From 
the point of view of tax saving, the 
2503 (b) trust has most of the ad- 
vantages of its more conspicuous 
rival, although every gift made to it 
will be partially a gift of future in- 
terest. Especially as a vehicle for 
handling the large sums that can 
result from gifts which use full ex- 
clusions year after year, the 2503 (b) 
trust deserves first consideration of 
thoughtful draftsmen. For donors 
whose concern for the final dollar 
of tax saving does not obscure their 
wish for sensible family settlements, 
the 2503 (b) trust can prove valuable. 


II 
Gifts of Life Insurance 

The foregoing makes it clear that 
during a few weeks in 1954 most of 
the questions concerning gifts to 
minors and the gift tax exclusion 
were resolved. Unfortunately, there 
remains one important, but not gen- 
erally known, problem of gift tax 
interpretation, not limited to mi- 
nors. In recent unpublished rulings, 
the Internal Revenue Service has 
taken the position that no exclusion 
can be applied to the gift of a life 
insurance policy if at the time of the 
gift the policy has no cash or loan 
value. Gifts by way of premium pay- 
ments on such policies are similarly 
regarded. Both were held gifts of 
future interests in Nashville Trust 
Co., Tax Court Memo. 1943, No. 
43485. The case would be better au- 
thority for this proposition if the 
transfers there had not been made 
into a type of joint ownership that 
created future interests quite aside 
from the absence of cash values. This 
case seems to go a long way beyond 


In the note on “Premium Payment” tests in the Feb- 


Tax Notes 





the regulations in seeking out areas 
to be dubbed “future interests”; 
Regulation 108, Section 86.11 pro- 
vides that “the term [future interest] 
has no reference to such contractual 
rights as exist in . . . a policy of life 
insurance, the obligations of which 
are to be discharged by payment in 
the future....” 

Relatively few policies of ordi- 
nary life insurance have cash or loan 
values the first year, although many 
have by the second. Consequently 
many gifts of policies on which less 
than two or sometimes three pre- 
miums have been paid are future 
interests under these rulings. No 
matter how small the policy, Section 
6019 (a) of the 1954 Code requires 
both the donor and donee to file 
gift tax returns. Theoretically, the 
payment of a 50-cents weekly premi- 
um on an industrial policy not 
owned by the one who makes the 
payments requires a gift tax return 
if the policy is without cash or loan 
value! 

Insurance men report that drop- 
ping the premium payment test for 
estate taxability of life insurance has 
greatly stimulated gifts of life in- 
surance policies and premiums. It’s 
a safe guess that only an insignificant 
number of those donors whose gifts 
would be classified as “future inter- 
ests” by this rule actually filed gift 
tax returns last March 15. 

The Internal Revenue Service is 
aware of the desirability of restudy, 
clarification and publicity on this 
nuisance problem and clearly, cost 
of administration and enforcement 
is likely to outweigh any possible 
gain in revenue. The requirement 
should be modified or eliminated by 
corrective legislation. 





ruary issue, there was an unfortunate transposition of 
lines. The first twelve lines in column 2 on page 175 


should have followed the first twelve lines in column 3. 
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BAR ACTIVITIES 


Paul B. DeWitt - Editor-in-Charge 











® The Pennsylvania Bar Association 
held its mid-winter meeting at Pitts- 
burgh in January. Among the speak- 
ers were Arthur Larson, Under Sec- 
retary of Labor; Dean Acheson, for- 
mer Secretary of State, and Miss 
Genevieve Blatt, new Secretary of In- 
ternal Affairs. 

The annual meeting of the As- 
sociation will take place during the 
summer on a date to be announced, 
at Bedford Springs, when Vice Presi- 
dent Paul A. Mueller of Lancaster 
will be elected president, succeeding 
J. Campbell Brandon, of Butler. 


© 


® In February The Akron Bar As- 
sociation and the Akron Civic 
Forum Committee jointly sponsored 
a symposium on “The Implications 
of the Fifth Amendment”. The 
speakers were Francis Biddle, for- 
mer Attorney General of United 
States, and Telford Taylor, Associate 
Trial Counsel at the Nuremberg tri- 
als. The program took place at the 
Akron Jewish Center Auditorium. 


en 


eA the trial courts of 
Phoenix, Arizona, is being carried 
out by staff members of the Institute 
of Judicial Administration of the 
New York University Law Center, of 
which Professor Shelden D. Elliott 
is the Director. The study, begun in 
February, is being made at the re- 
quest of the Maricopa County Board 
of Supervisors in Phoenix, and the 
team, consisting of Professor Delmar 
Karlen of the New York University 
School of Law, associate director of 
the Institute; Mrs. Fannie J. Klein, 
research supervisor; and Miss Lucy 
C. Bush, secretary, will 
determine causes of congestion and 
delay in the county trial courts, 
ascertain whether additional judges 
are needed and make recommenda- 
tions for improvement in court ad- 


survey ol 


assistant 


ministration. 


Burnham 


ENERSEN 


® Burnham Enersen, 49, has been 
elected President of The Bar Asso- 
ciation of San Francisco. He succeeds 
Eugene H. O’Donnell, whose one- 
year term expired. 

President Enersen was admitted 
to practice in California in 1930, 
following graduation from Harvard 
Law School. He has been promi- 
nently identified with local, state 
and national bar association affairs. 
He was a member of the California 
State Bar Committee on Adminis- 
tration of Justice from 1947 to 1954, 
serving as chairman during the past 
year. 

In addition to electing Enersen 
President, the association members 
filled five vacancies on the Board 
of Directors and named the follow- 
ing to other executive offices: A. 
Brooks Berlin, First Vice President; 
Theodore R. Meyer, Second Vice 
President; Gardiner Johnson, Secre- 
tary; Harold R. McKinnon, Treas- 
urer. 

The Bar Association of San Fran- 
cisco was among local associations 
receiving the American Bar Asso- 
ciation’s Honorable Mention in the 
Award of Merit Competition in 
1954. 


o-——— 


® Arguing that the principle of the 
“short ballot” should be applied 
to the election of judges, Allen T. 
Klots, President of The Association 
of the Bar of the City of New York, 
in an address delivered before the 
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annual meeting of the New York 
State Bar Association, stated that 
voters should not be asked to vote 
on judicial candidates about whom 
they know nothing and about whose 
qualifications they are not going to 
take the trouble to inquire. 

Mr. Klots pointed out that on the 
ballot in a typical district of Man- 
hattan in the last election there were 
twenty-six vacancies in_ political 
offices, from the Governorship down, 
to be filled. There were some fifty- 
five candidates from whom the voter 
had to make his choice. Twenty of 
the twenty-six vacancies which had 
to be filled were vacancies in judi- 
cial office. ““The fact is”, said Mr. 
Klots, ‘that most of us knew noth- 
ing about any of the candidates on 
the entire ballot except those for 
Governor and perhaps three or foun 
others.” 

Mr. Klots, in the course of 
speech, released the results of a poll 
of voters conducted promptly after 
the last election by the Elmo. Roper 
Organization. Three samplings of 
the voting population were made: in 
York City, in the City of Buf- 
falo, and in Cayuga County. The 
facts found fully confirmed that 
most of the voters cannot recall the 
name of any of the men for whom 
they voted in judicial contests. The 
following facts were developed by 
the poll: 

1. In New York City only 19 per 
cent of those who voted could re- 
member the name of any judicial 
candidate for whom they had voted. 
None could remember the name ol 
any judicial candidate for whom 
they had not voted. 

2. In Buffalo only 5 per cent of the 
voters remembered voting for Judge 
Desmond, a Buffalo resident. Only 
30 per cent of the voters could re- 
member the name of any judicial 
candidate for whom they had voted. 

3. In Cayuga County only 4 pet 
cent could remember the name ol 
any judicial candidate for whom 
they voted. 

4. Not only were the voters unable 
to name candidates for whom they 
had voted, but most were unable to 
name any court being contested— 
80 per cent in New York City; 89 per 
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cent in Buffalo; 86 per cent in 
Cayuga County. 

Mr. Klots pointed out that the 
principle of the “short ballot” which 
was adopted for state executive of- 
fices in 1925 offered a solution to the 
problem of getting better judges. 
He said, “This principle is based on 
the almost self-evident premise that 
only those offices should be elective 
which are conspicuous enough to 
attract public attention. If the office 
is one with regard to the candidate 
for which the people will not take 
trouble to inform themselves, they 
should not be asked to make the 
choice.” 

Mr..Klots pointed out that be- 
cause voters do not take the trouble 
to inform themselves about judicial 
candidates, judiciary offices are pe- 
culiarly fair game for the political 
bosses. 

Mr. Klots concluded by saying, 
“Il am not here today to urge any 


*" Members of the legal profession 
always have had a keen appreciation 
of the social and economic values of 
life insurance. Because of the high 
cost involved, however, most of them 
were unable to obtain insurance pro- 
tection for their families until they 
have been practicing long enough to 
develop an established income. 

his situation happily has changed 
for those who are presently studying 
law in our schools and those who 
will follow in the future. On March 
|, the American Law Student Associ- 
ation inaugurated a plan through 
which law students can obtain a 
55,000 life insurance policy in a top- 
line life insurance company, with- 
out physical examination, for a total 
annual premium of $25. This term 
insurance will remain in force for 
eight years from the date of law 
shool admission, thus covering the 
individual during his first years of 













particular plan. My purpose is mere- 
ly to emphasize the fallacy of the 
assumption underlying the present 
practice that our judges are really 
being chosen by the people. It is per- 
haps too much to expect that politi- 
cal afhliations will play no part in 
a judge’s selection, whatever method 
be adopted. But let us hope that it 
is not too much to expect that polit- 
ical considerations shall not be the 
only criteria and that some system 
may be found whereby qualifications 
for the job may also play an im- 
portant part.” 

Other speakers at the annual 
meeting were Attorney General Ja- 
cob K. Javits and Judge Charles E. 
Clark, of the United States Court of 
Appeals for the Second Cimcuit. At 
the annual dinner Chief Justice Ar- 
thur T. Vanderbilt, of New Jersey, 
was presented the Award of Merit 
and gave the principal address. An 





practice as well as during his law 
school studies. 

This unique plan is open to any 
law student who is a full-time stu- 
dent in a day or evening school, is 
a member of a student association 
affliated with the American Bar As- 
sociation sponsored American Law 
Student Association and who has his 
application for the insurance ac- 
cepted by the insurer. 

Lawyers who have sons and rela- 
tives now in law school have ex- 
pressed a great interest in the plan. 
Particularly appealing is the fact 
that any time during the term-insur- 
ance period the individual can con- 
vert to an ordinary life policy, again 
without the necessity of a physical 
examination. 

The insurance will be underwrit- 
ten by The Minnesota Mutual Life 
Insurance Company of St. Paul, 


Law Student Life Insurance Plan 
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address was also given by Chiet 
Judge Albert Conway of the New 
York Court of Appeals. New officers 
of the Association are: President, Ed- 
mund H. Lewis, former Chief Judge 
of the Court of Appeals of New 
York; Secretary, William J]. Darch; 
and Treasurer, Robert C. Poskanzer. 





®" The Chicago Law Institute held 
its annual meeting at the rooms of 
the institute in January. The follow- 
ing officers were elected: President, 
Clifford C. Elger; Vice President, 
Marcus Levy; Second Vice President, 
Fred Holy; Librarian, Russell Baker; 
Treasurer, Thomas F. Allman; and 
Secretary, Joseph R. Cecchini. To 
the Board of Managers were elected: 
Raymond Canaday, John P. Cogh- 
lan, Allan W. Cook, John W. Daly, 
Wendell E. Green, Max L. Libby, 
Benjamin F. J. Odell, C. S. Bentley 
Pike, and George F. Rutledge. 


Minnesota, and the program will be 
administered by a professional in- 
surance administrator, Roger M. 
Simpson, of Chicago. 

Legal educators first heard of the 
insurance plan during their annual 
meeting in New York last December. 
Their response was mest favorable 
and they now are supporting intro- 
duction of the plan to the nation’s 
$5,000 law students in American Bar 
Association approved law schools. 
The American Bar Association’s Sec- 
tion of Insurance Law also has ap- 
proved the plan. 

Lawyers who are interested in ob- 
taining detailed information about 
the insurance for the benefit of mem- 
bers of their family or friends who 
may now be in law school can ob- 
tain it by writing to James M. Spiro, 
Director of the American Bar Associ- 
ation Law Student Program, 1155 
East 60th Street, Chicago 37, Illinois. 
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*" The following publishers of law 
lists and legal directories have re- 
ceived Certificates of Compliance 
from the Standing Committee on 
Law Lists of the American Bar Asso- 
ciation for their 1955 editions. 


Commercial Law Lists 


A: €:A;\ Laer 
Associated Commercial Attorneys 
List 
165 Broadway 
New York 6, New York 

THE AMERICAN LAWYERS QUARTERLY 
The American Lawyers Company 
1712 N.B.C. Building 
Cleveland 14, Ohio 

Tue B. A. Law List 
The B. A. Law List Company 
414 Colby-Abbot Bldg., 
759 North Milwaukee Street 
Milwaukee 2, Wisconsin 

Tue CLEARING HousE QUARTERLY 
Attorneys National Clearing 
House Co. 
1645 Hennepin Avenue 
Minneapolis 3, Minnesota 

THe Covtumsia List 
The Columbia Directory Compa- 
ny, Inc. 
320 Broadway 
New York 7, New York 

THE COMMERCIAL BAR 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York 17, New York 

Tue C-R-C Atrorney DIRECTORY 
The C-R-C Law List Company, 
Inc 
50 Church Street 
New York 7, New York 

FoRWARDERS List Or ATTORNEYS 
Forwarders List Company 
88 South Dearborn Street 
Chicago 3, Illinois 

THE GENERAL BAR 
The General Bar, Inc. 
36 West 44th Street 
New York 36, New York 

THE INTERNATIONAL LAWYERS 
International Lawyers Company, 
Inc. 


33 West 42d Street 

New York 18, New York 
THE NATIONAL LIsT 

The National List, Inc. 

75 West Street 

New York 6, New York 
Ranp McNALLy List OF BANK-REc- 
OMMENDED ATTORNEYS 

Rand McNally & Company 

P.O. Box 7600 

Chicago 80, Illinois 
WriIGHT-HoLMEs LAw LIsT 

Wright-Holmes Corporation 

225 West 34th Street 

New York 1, New York 


General Law Lists 


AMERICAN BANK ATTORNEYS 
American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 
‘THE AMERICAN BAR 
The James C. Fifield Company 
121 West Franklin 
Minneapolis 4, Minnesota 
THe Bar REGISTER 


The Bar Register Company, Inc. 


One Prospect Street 
Summit 1, New Jersey 
CAMPBELL’s LIsT 
Campbell's List, Inc. 
905 Orange Avenue 
Winter Park, Florida 
Tue LAwyers DirEcTORY 
The Lawyers Directory, Inc. 
17 South High Street 
Columbus 15, Ohio 
THE LAwyers’ List 
Law List Publishing Company 
111 Fifth Avenue 
New York 3, New York 
RusseL_t Law List 
Russell Law List 
10 East 40th Street 
New York 16, New York 


General Legal Directory 


MARTINDALE-HuBBELL LAW DiREc- 


TORY 
Martindale-Hubbell, Inc. 
One Prospect Street 
Summit 1, New Jersey 
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Insurance Law Lists 


Brest’s RECOMMENDED INSURANCE AT- 
TORNEYS 
Alfred M. Best Company, Inc. 
75 Fulton Street 
New York 38, New York 
HINeE’s INSURANCE COUNSEL 
Hine’s Legal Directory, Inc. 
38 South Dearborn Street 
Chicago 3, Illinois 
‘THE INSURANCE BAR 
The Bar List Publishing Company 
State Bank Building 
Evanston, Illinois 
[HE UNDERWRITERS LIsT 
Underwriters List 
ing Company 
308 East Eighth Street 
Cincinnati 2, Ohio 
Probate Law List 
SULLIVAN’S PROBATE DIRECTORY 
Sullivan’s Probate Directory, Inc. 


84 Cherry Street 
Galesburg, Illinois 


P ublish- 


State Legal Directories 


The following state legal directo- 
ries published by The Legal Direc- 
Publishing Company, 1072 
Gayley Avenue, Los Angeles 24, Cal- 
ifornia: 


tories 


ARKANSAS AND LOUISIANA LEGAL DI- 
RECTORY 

CAROLINAS AND VIRGINIAS LEGAL Dr- 
RECTORY 

DrELAWARE-MARYLAND AND NEw JER- 
sEY LEGAL DIRECTORY 

FLORIDA AND GEorRGIA LEGAL D1RECc- 
TORY 

ILLINOIS LEGAL DIRECTORY 

INDIANA LEGAL DIRECTORY 

IowA LEGAL DirREcTOoRY 

KANSAS LEGAL DIRECTORY 

KENTUCKY AND TENNESSEE LEGAL Dt- 
RECTORY 

MINNESOTA, NEBRASKA, NorTH DA 
KOTA AND SouTH DAKoTA LEGAL 
DIRECTORY 

Missourr LEGAL DirEcToRY 

MOUNTAIN STATES LEGAL DIRECTORY 
(for the States of Colorado, Idaho, 
Montana, New Mexico, Utah and 
Wyoming) 

New York Lecat Directory 

Onto LEGAL Directory 

OKLAHOMA LEGAL DirREcTORY 
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PaciFic Coast LEGAL DIRECTORY 
(for the States of Arizona, Califor- 
nia, Nevada, Oregon and Wash- 
ington) 

PENNSYLVANIA LEGAL DiRECTORY 

Texas LEGAL DirEcTORY 


\ViscONSIN LEGAL DIRECTORY 


Foreign Law Lists 


CANADIAN CrepIT MEN’s COMMER- 
CIAL LAW AND LEGAL DIRECTORY 
Canadian Credit Men’s Trust As- 





The Fifth Amendment 
(Continued from page 310) 


The Association of American Uni- 
versities says that “invocation of the 
Fifth Amendment places upon a pro- 
fessor a heavy burden of proof of his 
fitness to hold a teaching position 
and lays upon his university an ob- 
ligation to reexamine his qualifica- 
tions for membership in its society.” 
(Italics added.) 

If our Professor X has publicly re- 
nounced all of his “front” connec- 
tions, changed his position with re- 
spect to matters paralleling the Com- 
munist Party line, and returned to 
his church, he has furnished consid- 
erable evidence of his separation 
from Communism. The university 
cannot, however, insist that he do all 
of these things because questions of 
freedom of speech and of religion 
are involved. The one piece of evi- 
dence that the university can require 
without criticism is that he waive his 
privilege, and cooperate with the 
congressional committee. Moreover, 
this is the best evidence that he can 
supply, as it is almost invariably im- 
possible for him to furnish direct 
evidence. 

That he ought to waive the privi- 
lege is plain from the statement of 
the Association of American Univer- 
sities, which says that “If he is called 
upon to answer for his convictions it 
is his duty as a citizen to speak out. 
It is even more definitely his duty as 
a professor.” Unless he does it, he has 
no: sustained the required “heavy 
burden of proof”. 

ormally, such a course is not un- 








Ltd. 
12 Berryman Street 
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Loronto 5, Ontario, Canada 
CANADIAN LAw Lis? 

Cartwright & Sons, Ltd. 

2081 Yonge St. 

Foronto 12, Ontario, Canada 
BUTTERWORTHS Empire Law Lust 

Butterworth & Co. 

Ltd. 
88 Kingsway 
London W. C. 2, England 


(Publishers) 


duly harsh for a truly reformed Com- 
munist. No one taking it has been 
known to be prosecuted because of 
information so revealed. On the oth- 
er hand, if the risk of prosecution is 
so great that a witness is unwilling to 
assume it, he can hardly complain if 
those whom he asks to retain him in 
a position of trust are unwilling to 
assume the correspondingly great 
risk that he has not sincerely re- 
formed. 

It is sometimes claimed that a non- 
Communist who has a number of 
“front” connections properly 
claim the privilege because if he de- 
nies he is a Communist he may have 
to state, and explain, his “front” con- 
nections. But if he is entitled to claim 
the privilege when asked about such 
“front” connections, and this seems 
questionable, there is no real reason 
why he would be precluded from do- 
ing so by truthfully denying Commu- 
nist Party membership. It is sug- 
gested, however, that if he denies 
Communist membership he may 
have to confess his “front” connec- 
tions to forestall a prosecution for 
perjury. The reasoning appears to 
be that other witnesses might reveal 
his membership in enough Commu- 
nist fronts to provide apparent proof 
that he is a Communist, and that by 
confessing them now, he could ex- 
plain away this appearance. But 
to confess his “front” connections 
would be incriminating. Therefore, 
it is said, to obtain adequate protec- 
tion he must refuse even to state 
whether he is a Communist, al- 
though the answer is really “No”. 

This argument presupposes that 
he has so many “front” connections 
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THE INTERNATIONAL LAW LuIsT 


L.. Corper-Mordaunt & Company 
Pitman House 

Parker Street 

London, W. C. 2, England 


KIME’S INTERNATIONAL LAW Dirkc- 
TORY 
Kime’s International Law Direc- 
tory, Ltd. 


t New Zealand Avenue 
London, E. C. 1, England 


that he can be judicially found to be 
lying when he says he is not a Com- 
munist. In effect, this means that he 
might be found to be a Communist 
in a criminal proceeding where the 
heavy burden of proof is on the other 
side. If this is the case, he should not 
be on the faculty because he could 
hardly be exonerated in a university 
hearing, where, as the Association of 
Universities states, the heavy burden 
of proof should be on him. 

It is entirely clear that the Fifth 
Amendment does not excuse a wit- 
ness because his testimony might ex- 
pose him to charges of perjury. Stat- 
utes which preclude claim of the 
Fifth Amendment by granting im- 
munity from prosecution customar- 
ily provide that such immunity shall 
not extend to prosecutions for per- 
jury committed in the course of testi- 
mony compelled thereunder. Such 
a statute (27 Stat. 443) was held 
constitutional in Brown v. Walker, 
161 U.S. 591 (1896), and in J.C.C. v. 
Baird, 194 U.S. 25 (1904). 

Other explanations offered on be- 
half of the pleader of the privilege, 
such as bad legal advice, fear and 
confusion, and the protection of 
one’s friends and associates, neces- 
sarily imply abuse of the privilege. 
Where bad advice and fear are in- 
volved, the door is always open for 
the witness to reverse himself and 
offer the desired testimony. It would 
not seem unreasonable to require 
him to do this after he has, presuma- 
bly, had an opportunit/ 10 receive 
good advice and to recover from his 
fears. It is particularly d se »ncerting 
to hear it said that, ew:n after his 
conference with university authori- 
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The Fifth Amendment 


ties, he is still suffering from bad 
advice. 

When a witness pleads the Fifth 
Amendment only to avoid identify- 
ing other people, and not to protect 
himself, he is clearly abusing the 
privilege. As was stated in Brown v. 
Walker, 161 U.S. 591, 600 (1896), 
“Every good citizen is bound to aid 
in the enforcement of the law, and 
has no right to permit himself, under 
the pretext of sheltering his own 
good name, to be made the tool of 
others, who are desirous of seeking 
shelter behind his privilege.” 

In this connection no distinction 
exists between the claim of the privi- 
lege in judicial proceedings and in 
congressional inquiries. It is just as 
much a part of civic duty to aid in 
the making of laws and in the inves- 
tigation of their enforcement as it 
is to aid in the enforcement itself. As 
the Association of American Univer- 
sities states: “It is clearly the duty of 
universities and their members to 
cooperate in official inquiries. 
When the powers of legislative in- 
quiry are abused,® the remedy does 
not lie in non-cooperation or defi- 
ance; it is to be sought through the 
normal channels of informed public 
opinion.” 

Another argument made is that a 
witness may be able safely to answer 
many questions, but pleads the privi- 
lege in order to avoid waiving it as 
to those which he cannot. The im- 
plication here is that he has done 
nothing really bad, but there is some 
inconsequential incriminating fact 
in his past, which he prefers not to 
reveal. For example, Professor Y may 
never have been a Communist, but 
at one time did, innocently, join 
a Communist front. The argument 
made is that he would like to avoid 
admitting this innocent, but embar- 
rassing front connection; that to 
avoid waiving his privilege in this 
regard he must also claim the privi- 
lege when asked if he is a Commu- 
nist. 

There is no validity to this argu- 
ment. In United States v. Nelson, 
103 Fed. Supp. 215 (U.S. D.C. 1952), 
it was held that admission of mem- 


bership in the Communist Party does 
not constitute a waiver of the privi- 
lege to refuse to give details regard- 
ing Communist activities and associ- 
ations. Obviously then, it is not a 
waiver to deny membership. 

The test of whether the privilege 
has been waived is stated clearly 
enough in Rogers v. United States, 
340 U.S. 367 (1951). There it was 
held that a witness, by admitting 
that she was an officer (as opposed 
to a member) of the Communist 
Party had waived the privilege to 
such an extent that she could be re- 
quired to identify the person to 
whom she had given the party’s 
books. The test, as stated by the 
Court (page 374) is whether the an- 
swer to the particular question 
“would subject the witness to a ‘real 
danger’ of further crimination”. If a 
witness merely denies Communist 
membership, he has not yet incrimi- 
nated himself at all and every in- 
criminating answer would “further” 
incriminate him.7 

It has also been asserted that the 
Supreme Court's decision in Burdick 
v. U. S., 236 U.S. 79 (1915), is in- 
consistent with the conclusions ex- 
pressed here. The assertion is based 
on the Court’s statement (page 94), 
“If it be objected that the sensitive- 
ness of Burdick was extreme because 
his refusal to answer was itself an 
implication of crime, we answer, not 
necessarily in fact, not at all in 
theory of law.” 

Actually there is no inconsistency. 
The question in the case related to 
the effect, on the privilege, of a pres- 
idential pardon. Burdick, who was a 
newspaper man, had refused to an- 
swer questions about the sources of 
his information for, and his instruc- 
tions to reporters respecting, certain 
articles on customs frauds. The 
Court held that he was entitled to re- 
fuse the pardon and to continue to 
claim the privilege. 

Burdick’s contention, as outlined 
in his brief (Supplemental Brief for 
Plaintiff in Error, pages 8-9), was 
that the information could have 
been obtained criminally, as by brib- 
ery or in conspiracy to defraud the 
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government. His counsel pointed 
out, however, that he was not neces 
sarily guilty of crime since he could 
have received the information by in 
nocent means. Although ‘Treasury 
Department employees were forbid 
den (by administrative order) to 
give such information without au 
thority, there was no law prohibiting 
Burdick from accepting or publish- 
ing it. It was claimed that the an- 
swers would have furnished a link in 


a chain of evidence required to pros- 


ecute Burdick for bribery or conspir- 
acy, but that they did not necessarily 
implicate him in a crime. 

The questions in the Burdick case 
were not susceptible of “Yes” or 
“No” answers. Any answer would, at 
least on Burdick’s have 
been incriminating, not because it 


assertion, 


would have revealed commission of 
a crime, but because it would have 
revealed ‘“‘a link in a chain of evi- 
dence” necessary to prosecution for 
crime. These questions were, there- 
fore, quite dissimilar to the question 
whether one is or was a Communist, 
where the only answer is “Yes”, or 
“No”, and “Yes” is the only incrim- 
inating one. 

If there ever was any question of 
the Supreme Court’s opinion with 
regard to the extra-judicial inference 
that should be drawn from the re- 
fusal to state whether one is a Com- 
munist, it has been well answered by 
Justice Jackson, speaking in the ma- 
jority opinion in Orloff v. Willough- 
by, 345 U.S. 83, 91 (1953): 

No one, at least no one on this Court 
which has repeatedly sustained the as 
sertion by Communists of the privilege 
against self-incrimination, questions 
or doubts Orloff’s right to withhold 
facts about himself on this ground. 
No one believes he can be punished 
for doing so. But the question is 
whether he can at the same time take 
the position that to tell the truth 
about himself would incriminate him 
and that even so the President must 
appoint him to a post of honor and 
trust. We have no hesitation in an- 
swering that question “No”. 





6. No implication is intended that these 
powers have, or have not, been abused in 
any case. 

7. See also Arndstein v. McCarthy, 254 US 
71, 72 (1920). 
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# The Seventy-Eighth Annual Meet- 
ing of the American Bar Association 
will be held in Philadelphia from 
August 22 to August 26, 1955. Fur- 
ther information with respect to the 
schedule of meetings appears in the 
February issue of the JOURNAL be- 
ginning at page 152. 

Attention is called to the fact that 
many interesting and worthwhile 
events of the meeting will be ar- 


Administrative Procedure 
(Continued from page 314) 


nent portions of the statutes, rules 
and practices of the ten sample agen- 
cies. Finally, the subjects selected 
were assigned to various members of 
the committee for the preparation 
of individual reports to be reported 
back and considered by the full com- 
mittee. 

[he report of the Committee on 
Uniform Rules, pointing out the pos- 
sibilities and problems of procedural 
uniformity, as illustrated by its sam- 
ple studies, represents the most ex- 
tensive exploration to date into the 
possibility of formulating uniform 
rules of administrative procedure. 

“We felt’, Mr. Herbert stated, 
“that we had to consider first to 
what extent we needed or desired 
uniform rules. In other words, we 
had to consider the price we were 
willing to pay for uniformity. We 
recognized at all times that the pres- 
ent diversity in agency rules of pro- 
cedure does not impose any crushing 
burden on the practicing Bar. Never- 
theless, the further we went, the 
more we felt that the opportunities 
lor uniformity were practically un- 
de\ eloped.” 

he comparative study of the stat- 
utes and agency rules made by the 
committee quickly revealed, accord- 
ing to Mr. Herbert, that there has 
been a great deal of copying by 


ranged, as usual, to take place on Sat- 
urday and Sunday, August 19 and 20, 
preceding the opening sessions of the 
Assembly and the House of Delegates 
on Monday, August 22. 

Requests for hotel reservations 
should be addressed to the Reserva- 
tion Department, American Bar As- 
sociation, 1155 East Sixtieth Street, 
Chicago, 37, Illinois, and should be 
accompanied by a payment of $10.00 


draftsmen, and this copying alone 
has produced a certain degree of imi- 
tative uniformity. This development 
provided a point of departure for 
the committee’s work. In addition, 
in each case in which a study was 
made, the corresponding provisions, 
if any, of the Rules of Civil Proce- 
dure were also taken into account. 

The committee’s first recommen- 
dation, which was approved unani- 
mously by the Conference, is that it 
is both “feasible and desirable to 
formulate uniform rules for many 
aspects” of procedure in federal ad- 
ministrative proceedings governed 
by Sections 7 and 8 of the Adminis- 
trative Procedure Act. Chairman 
Herbert stated it to be the conclusion 
of his committee “that it is feasible 
to provide in such proceedings for 
more uniformity than is presently 
provided by the Administrative Pro- 
cedure Act itself”. 

The Committee on Uniform Rules 
also submitted a recommendation, 
based upon its sample studies, that 
it would be feasible and desirable 
to formulate uniform rules on the 
following aspects of procedure: com- 
putation of time, service of process, 
subpoenas, depositions and interrog- 
atories, official notice, presumptions, 
stipulations and admissions of record 
in proceedings involving numerous 
parties, form and content of deci- 
sions, and appeals from intermediate 
decisions. 

The Committee prepared, as a 
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registration for each lawyer for 
whom reservation is requested. Be 
sure to indicate three choices of 
hotels and give us your definite date 
of arrival as well as probable depar- 
ture date. All space at the Bellevue- 
Stratford and Barclay Hotels is now 
exhausted. 

More detailed announcement with 
respect to the making of hotel ar- 
rangements may be found in the Jan- 
uary issue of the JOURNAL at page II. 


part of this recommendation, illus- 
trative uniform rules on these sub- 
jects.5 “We do not suggest”, Mr. 
Herbert said, “that any of these il- 
lustrative rules is the best that can 
be drafted. Indeed, we insist that the 
final formulation of any uniform rule 
should be preceded by more exten- 
sive consultation with the agencies 
and the Bar than has been possible 
for us. We feel, however, that no 
matter how uniform rules are for- 
mulated and put into effect three 
practical principles should be kept 
in mind: (1) The formulation of 
such rules must be preceded by spade 
work; (2) they must be evolved in 
close cooperation with the agencies 
and the Bar; and (3) there must be 
piovision for continuous study and 
revision, such as we have for the 
Rules of Civil Procedure, rather 
than a one-shot operation such as 
our committee has been.” The Con- 
ference unanimously approved the 
recommendation “without approval 
or disapproval . . . of any specific 
provision” of the illustrative rules. 

The Committee concluded its 
work, “strongly of the view that the 
formulation of uniform rules is too 
extensive and complicated a task for 
any ad hoc group, and with the be- 
lief that an Office of Administrative 
Procedure, such as was recommend- 





5. The text of the illustrative rules is con- 
tained in the Committee’s Report and included 
in the final report of the Conference now 
ready for circulation. 
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ed by the Conference at its session 
in October, 1953, might well act as 
a nucleus for further study in de- 
veloping uniform rules of proce- 
dure.” 


Agency Rules .. . 
Three Suggestions 


The Conference also adopted three 
additional recommendations of the 
Uniform Rules Committee relating 
to the identification, citation and 
reproduction of agency rules. They 
are not intended as rules of proce- 
dure, but as suggestions for agency 
policy and practice. 

The first of these recommenda- 
tions urges that the reprints of rules 
which have been published in the 
Federal Register be identified and 
numbered in the same system as that 
used in the Register. ‘““This Confer- 
ence,’ Mr. Eberhart, Assistant Di- 
rector of the Federal Register, ex- 
plained, “should go on record as fa- 
voring a policy that would elimi- 
nate dual numbering and assure the 
uniform identification of rules hav- 
ing the force and effect of law.” The 
second recommendation urges uni- 
form citations or references to agen- 
cy rules. 

The last of the recommendations 
of the Uniform Rules Committee re- 
lates to methods of reproducing 
rules required to be published in 
the Federal Register. On behalf of 
the Committee, Mr. Eberhart said, 
“In exploring the benefits to be de- 
rived from the uniform identifica- 
tion and uniform citation of rules, 
it was discovered that it is possible 
to effect almost incredible savings 
in printing costs.” The recommen- 
dation is that whenever separate 
prints of rules which have been pub- 
lished in the Federal Register are 
required, such prints should be re- 
produced directly or photographi- 
cally from the official Federal Reg- 
ister text. Actual or photographic 
identity saves costs and eliminates 
the possibility of error. It is the sys- 
tem presently in use for enrolled 
bills, the United States Slip Laws, 
and the United States Statutes at 
Large. The Conference approved 


the policy and adopted all three of 
the Committee’s recommendations 
in this group. 

Consideration was next given to 
the recommendations of the Com- 
mittee on Evidence, presented by 
Chairman Emory T. Nunneley, Jr., 
the General Counsel of the Civil 
Aeronautics Board and _ delegate 
from that agency. The recommen- 
dations of his committee at the ear- 
lier Conference session had been ad- 
dressed solely to the problem of evi- 
dence normally submitted in written 
form.® “In the interim,” he said, “we 
have gone on to examine the ques- 
tion of whether we should recom- 
mend imposing a requirement that 
additional areas of testimony be 
submitted in written form. We con- 
cluded that there were significant ad- 
ditional areas in which testimony 
lends itself to submission in written 
form.” The committee directed its 
attention to the area of expert or 
opinion testimony. 

As a first step, the committee rec- 
ommends that hearing officers at- 
tempt to have the parties agree upon 
the witness who is to give expert 
or opinion testimony, and, if this 
cannot be done, then require the 
parties to submit in advance of the 
hearing the names, addresses and 
qualifications of the witnesses to be 
used in order that parties may in- 
vestigate their qualifications. 

It was recommended further that 
direct testimony of opinion or ex- 
pert nature or that which is based 
on economic or statistical data be 
reduced to writing for submission 
in advance, such statements to be 
subject to any objection at the hear- 
ing, with the exception of objection 
that the evidence was not presented 
orally. Such submission would be 
subject to cross-examination only 
when notice is given sufficiently in 
advance to insure the presence of 
the witness who testified. The Com- 
mittee recommended, finally, that 
the agencies require that where the 
evidence thus described is not sub- 
mitted in advance it shall not be 
received in the absence of a showing 
of good. cause. 

All of these recommendations con- 
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cerning expert or opinion evidence 
were approved and the Committee 
on Evidence next recommended an 
amendment to Section 7 (c) of the 
Administrative Procedure Act. ‘This 
consisted of a suggested substitute 
for the last sentence of Section 7 (c), 
which would provide— 


Any agency may in all types of cases, 
where the interest of any party will 
not be prejudiced thereby, adopt pro- 
cedures for the submission of all or 
part of the evidence exclusively in 
written form, or, if the agency so de- 
sires, in written form as a supplement 
to oral presentation. 
The effect of this proposed amend- 
ment would be to extend to all types 
of cases the power which Section 
7(c) presently gives to agencies to 
require submission of evidence in 
written form (where parties will not 
be prejudiced) in rule making and 
in proceedings involving claims for 
money or benefits and applications 
for initial licenses. 

A letter to Chairman Nunneley 
from Assistant Attorney General 
Stanley Barnes, in charge of the 
Antitrust Division, was read to the 
Conference. It expressed “vigorous 
opposition” to the proposal to 
amend Section 7 (c). “If the agencies 
were permitted to and did adopt 
procedures requiring the submission 
of all evidence exclusively in written 
form,” he wrote, “this would deprive 
the proponent of a witness of the 
right to have the credibility and re- 
liability of the witness tested by his 
appearance and manner in giving 
evidence, which will often be strong 
if not decisive factors in the weight 
attributed to such evidence.” The 
proposal. to amend Section 7 (c) of 
the Administrative Procedure Act 
was tabled by the Conference. 

The last recommendation for con- 
sideration by the Conference came 
from the Committee on Judicial Re 
view. It consists of the text of a pro- 
posed statute to provide for the filing 
of an abbreviated record in the 
United States Courts of Appeals on 
review or enforcement of the orders 





6. See First Report, Conference called by the 
President on April 29, 1953, pages 11-12. 
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of administrative agencies pursuant 
to agreement by the parties or order 
of the court. A question arose as to 
why the proposal is limited to United 
States Courts of Appeals, omitting 
review proceedings in district courts. 
Mr. Lambert McAllister, Chairman 
of the Judicial Review Committee 
and delegate to the Conference from 
the Federal Power Commission, 
stated that the task of examining all 
of the statutes which provide for re- 
view in district courts is one which 
the Committee did not undertake in 
view of its limited time. In addition, 
he stated that his committee is of the 
view that the longest records are filed 
in the courts of appeals, rather than 
in the district courts, and the object 
of the proposal is to reduce the size 
of long and bulky records. 

The text of the proposed statute 
is consistent with one which is being 
sponsored by the Committee on Re- 
vision of Laws of the Judicial Con- 
ference of the United States and em- 
bodies the substance of a recommen- 
dation adopted by the Conference 
at an earlier session.? The recommen- 
dation for a proposed statute was 
approved. 


During the course of the Confer- 
ence, all recommendations adopted 
were referred to the Committee on 
Style under the chairmanship of 
Conrad E. Snow, the delegate from 
the Department of State. Mr. Snow 
and his committee revised the word- 
ing, without affecting the substance, 
of each recommendation into a form 
suitable to the format of the Con- 
ference Report. Before closing, the 
Conference adopted the report of the 
Committee on Style and approved 
a resolution which calls for recon- 
stitution of the Conference in some 
appropriate form which will permit 
it to continue as “a useful device 
in the improvement of administra- 
tive procedure”. 

Pursuant to the latter resolution 
the Conference has recorded its be- 
lief in the “great value of coopera- 
tive self-examination by Government 
agencies” and participation therein 
by the practicing Bar and the judi- 
ciary, as the means of achieving im- 
provement of administrative proce- 
dure. The Conference, therefore, rec- 
ommended to the President that he 
“constitute upon a permanent basis 
a conference somewhat similar to 
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this one in organization and opera- 
tion, composed of delegates from all 
Government agencies having adjudi- 
catory or rule-making functions, to- 
gether with appropriate numbers of 
federal judges and practicing law- 
yers, which conference would (1) 
conduct studies of, and make rec- 
ommendations to the several agen- 
cies concerning, improvements in ad- 
ministrative procedure, (2) cooper- 
ate with an Office of Administrative 
Procedure, if established, and (3) 
meet not less than once a year for 
the aforesaid purposes”. 

Following these actions, the Con- 
ference called by the President on 
April 29, 1953, adjourned sine die. 

A final report to contain all ac- 
tions of the entire Conference be- 
ginning with the opening session, 
together with comments thereon, has 
been prepared. Copies of the final re- 
port may be obtained from the sec- 
retary of the Conference. Address 
Miss Patricia H. Collins, Room 5114 
Department of Justice, Washington 
25, D. C. 


7. See Report of Conference op cit., page 5. 
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Proceedings of the House of Delegates 








" At the second session, the House of Delegates went on record in favor of vol- 
untary coverage of lawyers under the Social Security Plan, thus reversing its pre- 
vious opposition to Social Security for lawyers. The House also heard extended de- 
bate of a proposal of the Committee on Jurisprudence and Law Reform to en- 
dorse a constitutional amendment that would permit the states to propose amend- 


ments without action by Congress. 





Second Session 


® The House reconvened on the af- 
ternoon of Monday, February 21, for 
its second and longest session oi the 
1955 Midyear Meeting. Chairman 
Randall presided. 

judge Douglas L. Edmonds of 
California, Chairman of the Section 
of judicial Administration, request- 
ed approval of changes in the by- 
laws of the Section. ‘The amend- 
mets, which are as follows, were ap- 
proved without debate: 


1. Amend Article II, to read as fol- 
lows: 

Section 1. Membership. Any mem- 
ber of the Association, upon 
request to the Secretary of the Asso- 
ciation or the Chairman of the Sec- 
tion, and upon payment of dues for 
the current year, shall be enrolled as 
a member of the Section. 

Section 2. Dues. Each member of 
the Section shall, upon enrollment, 
pay to the American Bar Association 
annual Section dues of $3.00. There- 
after, said dues shall be paid in ad- 


vance each year, beginning on the 
July first next succeeding such en- 
rollment. Any member of this Section 
whose annual Section dues shall be 
more than six months past due shall 
thereupon cease to be a member of 
this Section. 

2. That Article III, Sections 2 and 
3, and Article V, Section 3, be amend- 
ed to provide for a third Vice Chair- 
man to act as an aide to the Chair- 
man, and not to enter the line of 
succession. The proposed amend- 
ments are as follows: 
(A) After the words “second vice 
chairman” add the words “third vice 
chairman” in Article III, Section 2, 
and in Article III, Section 3. 
(B) Add a new Section 3 in Article V, 
as follows: Section 3. Third Vice 
Chairman. The Third Vice Chairman 
shall have such duties as may be as- 
signed him by the chairman or the 
council. 


The report of the Committee on 
Professional Ethics and Grievances 
was given by its Chairman, Wilber 
M. Brucker, of Washington, D. C. 
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Mr. Brucker said that his Committee 
has been studying the question how 
to publicize the Canons of Ethics 
better. The lawyers of the country 
ought to read the Canons frequently, 
he declared, and perhaps the court- 
room is the best place to put the 
Canons so that they will be accessi- 
ble. Accordingly, the Committee is 
asking the Committee on Public Re- 
lations to consider printing and 
framing the Canons so that they can 
be presented, with suitable ceremony 
to courts throughout the country. 
Implementing this plan would of 
course call for the co-operation of 
the local and state associations. 

Mr. Brucker said that the 
work load of the Committee is so 
heavy that he will ask the House to 
increase its size at the Annual Meet- 
ing. 


The House then began considera- 


also 


tion of the question of voluntary in- 
clusion of lawyers under the Social 
Security system, one of the most con- 
troversial and most important ques- 
tions decided at the Midyear Meet- 
ing. 

Social Security for lawyers was ex- 
tensively debated at the last Annual 
Meeting in Chicago, and the ques- 
tion was referred to the Conference 
of Bar Presidents with a request to 
poll their membership to determine 
the sentiment of the state and local 
associations. Archibald M. Mull, of 
California, Chairman of the Confer- 
ence, reported on the results of a 
questionnaire sent to 1445 state and 
local bar associations. In summary, 
607 presidents of these associations, 
asked their personal opinion, voted 
490 in favor to 117 against inclusion. 
Some 366 associations had _ polled 
their members; 264 said that their 
members favored Social Security, 45 
were opposed. Some 293 associations 
that had not taken a poll expressed 
the consensus of their presidents or 
executive committee as to the opin- 
ion of members in their associations; 
these results indicated that 222 were 
for and 71 against inclusion of law- 
yers in the program. 

Joseph F. O'Connell, of Boston, 
Massachusetts, Delegate of the Judge 
Advocates Association, declared that 


that association had taken a poll and 
was in favor of inclusion. “I do not 
personally feel that it is a good law” 
he said. “I have been instructed by 
my Board to report the figures to you 

. out of 174 replies, 97 were for 
voluntary inclusion, 25 for either, 
37 were for compulsory, and 15 
against.” 

Secretary Stecher, speaking for the 
Board of Governors, moved that the 
House place the Association on rec- 
ord in favor of a voluntary coverage 
for lawyers and other professional 
groups under the Social Security Act. 
This motion was a substitute for a 
proposal of the Committee on Un- 
employment and Social Security, sub- 
mitted at the Annual Meeting, which 
would have reaffirmed the Associa- 
tion’s previous opposition to the 
program. The Committee's 
was unfinished business from the last 
meeting. 

Clifford W. Gardner, of Minneso- 
ta, said that the younger lawyers in 
his state were in favor of the pro- 
gram. These young men, he said, be- 
lieved that the Association had in- 
fluenced Congress not to include law- 
yers and have been very frank in 
stating that they will not support 
the coming regional meeting because 
of the Association’s view. “. . . Min- 
nesota voted overwhelmingly to fa- 


report 


vor Social Security on a voluntary 
basis and this organization 
should not stand in the way of their 
being voluntarily covered if they so 
wish” he declared. 

Franklin Riter, of Utah, agreed 
with Mr. Gardner. The young men 
favor Social Security, he said, and 
while they are misled on some of the 
features of the law, “the fact remains 


that the younger element of our pro- 
fession are 80 per cent in favor of 


the plan and I therefore endorse this 
movement, although fundamentally 
on the problem, I am adverse to the 
whole thing. . . .” 

Karl C. Williams, of Illinois, was 
strongly opposed to the Board’s pro- 
posal. A poll of Illinois lawyers 
showed overwhelming opposition to 
mandatory coverage and opposition, 
although not so overwhelming, to 
voluntary coverage, he said. “ 
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ours is a profession as distinguished 
from a vocation or calling” he de- 
clared. “It is not only that; it is a 
regulated profession . . . if we take 
this step, we are taking a step for 
the first time in the history of our 
profession in America towards reg- 
ulation from without, because it will 
be inevitable that when we become 
partners with the Government in a 
form of security . . . we will yield in 
time to some other kind of regula- 
tion.” 

Frank W. Grinnell, of Massachu 
setts, announced that he was in 
structed to say that the Massachusetts 
Bar Association was in favor of the 
voluntary plan. 

Telford B. Orbison, of Indiana, 
said that he had been instructed to 
report that the House of Delegates 
of the Indiana State Bar Association 
had voted overwhelmingly in favor 
of coverage. 

Floyd E. Thompson, of Illinois, 
made perhaps the shortest speech on 
the question: “I’m against making 
socialists out of lawyers.” 

Osmer C. Fitts, of Vermont, said 
that the “grass roots” sentiment was 
for the program. “. . . if the people 
in the grass roots, the men who be- 
long to our Associations, such as in 
the Vermont Association, vote five 
to one for inclusion, I think it is the 
responsibility of the spokesmen for 
the 56,000 members of the American 
Bar Association to bury their per- 
sonal desires, to bury the political 
differences that some of you have, 
the same as I do, and to support the 
men who need it, whether they are 
under 36 or over 36.” 

Edwin M. Otterbourg, of New 
York, said that the New York Coun- 
ty Lawyers Association, with more 
than 8,000 members, had voted over- 
whelmingly in favor of inclusion. 

Willard G. Woelper, of New Jer- 
sey, said that his state bar association 
had voted unanimously in favor. 
“Lawyers ofttimes leave widows who 
need social security” he declared, 
and despite the $1,200 limit on earn- 
ings under the program, it is still a 
good one. 

The House then voted to accept 
the Board’s recommendation favor- 
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ig inclusion of professional men in 
1e Social Security program. 

The report of the Committee on 
Retirement Benefits was given by 
john R. Nicholson, of Illinois, a 
member of the Committee. Mr. 
Nicholson reported that the Jenkins- 
Keogh Bills, which would permit 
sel-employed taxpayers to set aside 
part of their income tax free for re 
tirement, had been reintroduced in 
Congress as H.R. 9 and 10, respec- 
tively. The Treasury Department 
had promised to submit an objective 
report on H.R. 2092, the Ray Bill, 
introduced to meet the objections 
raised by the Treasury to the Jen- 
kins-Keogh measures. Mr. Nichol- 
son reported that there was wide- 
spread interest in the subject. “The 
agitation for a constructive solution 
should not be allowed to die down, 
but should be continued with as 
much force as possible” he declared. 

Milton J. Blake, of Colorado, re- 
porting for the Committee on Legal 
\ssistance for Servicemen, said that 
his Committee was receiving excel- 
lent co-operation from the Armed 
Forces. The enactment of the pro- 
posed National Reserve Program 
will bring many young men into 
service for short periods, he said, and 
it will be important for all of them 
to have their personal affairs at- 
tended to before they enter the serv- 
ice. State committees are urged to 
encourage young men to arrange 
their private affairs before they are 
called to duty. He also reported that 
the latest edition of the Compendi- 
um has been completed, and the 
limited number of copies available 
are now in the hands of legal assist- 
ance officers. 

Che report of the Committee on 
Unauthorized Practice of the Law 
was delivered by Cuthbert S. Bald- 
win, of Louisiana, a member of the 
Committee. He reported on the 
latest meetings of the various con- 
ference groups and two recent cases 
that resulted in eliminating some un- 
tuthorized practice in Arkansas and 
\rivona. 

\llan H. W. Higgins, of Massa- 
chusetts, Chairman of the Section 
of laxation, reported on the work 


of the Section in offering advice on 
the framing of the new Treasury 
Regulations that will be issued to ac- 
company the Internal Revenue Code 
of 1954. 

Robert M. Benjamin, of New 
York, Chairman of the Administra- 
tive Law Section, offered four resolu- 
tions for adoption by the House. The 
first of these amended the Section’s 
by-laws and was adopted without de- 
bate: 


1. Resotvep, That Article III, Sec- 
tion 2, of the By-laws of the Section 
ot Administrative Law be amended to 
read as follows: 

Section 2. There shall be a Coun- 
cil, which shall consist of the Chair- 
man, the last retiring Chairman, the 
Vice Chairman, the Secretary, and 
the Section Delegate, all of whom 
shall be members ex officio, together 
with eight other members to be 
elected by the Section as hereinafter 
provided. 


2. Resotvep, That Article III, Sec- 
tion 3, of the By-laws of the Section 
of Administrative Law be amended to 
read as follows, such amendment to be 
applicable to the officers elected at 
the 1954 annual meeting and there- 
after: 

Section 8. The Chairman, Vice 
Chairman and Secretary shall be 
nominated and elected in the man- 
ner hereinafter provided, and shall 
hold office for a term of one year 
and thereafter until their successors 
shall have been elected and quali- 
fied. 

3. Resotvep, That Article IV, Sec- 
tion 1, of the By-laws of the Section 
of Administrative Law be amended to 
read as follows: 

Section 1. Nominations. At the 
first session of the Annual Meeting 
the Chairman shall appoint a Nom- 
inating Committee of three mem- 
bers of the Section not members of 
the Council, which Committee shall 
make and report nominations to the 
Section each even-numbered year 
for the office of Section Delegate, 
and each year for the offices of 
Chairman, Vice Chairman and Sec- 
retary and for members of the Coun- 
cil to succeed those whose terms 
will expire at the close of the then 
annual meeting and to fill vacancies 
then existing for unexpired terms, 
except in the case of the Section 
Delegate, whose selection is made 
by the Council in accordance with 
Article VI, Section 3, of these by- 
laws. Other nominations for the 
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same offices may be made from the 

floor. 

4. Reso.tvep, That Article VI, Sec- 
tion 1, of the By-laws of the Section 
of Administrative Law be amended to 
read as follows: 

Section 1. The Council shall have 
general supervision and control of 
the affairs of the Section subject to 
the provisions of the Constitution 
and By-laws of the American Bar 
\ssociation and the By-laws of this 
Section. During the interval be- 
tween meetings of the Section, the 
Council shall have full authority to 
act for the Section in any way in 
which the Section itself would be 
authorized to act, and any such 
action taken by the Council pur- 
suant to this provision shall be re- 
ported to the members of the Sec- 
tion at the next annual meeting of 
the Section. The Council shall es 
pecially authorize all commitments 
or contracts which shall entail the 
payment of money, and shall au- 
thorize the expenditure of all 
moneys appropriated for the use or 
benefit of the Section. It shall not, 
however, authorize commitments or 
contracts which shall entail the 
payment of more money during any 
fiscal year than the amount which 
shall have been previously appro- 
priated to the Section for such fiscal 
year. 


The second resolution of the Sec- 
tion was as follows: 


REso_vep, (a) That the American 
Bar Association disapproves S. 3142, 
83d Congress, in the form in which it 
was introduced; 

(b) That the American Bar Asso- 
ciation approves and recommends the 
enactment of Titles I and II thereof 
to establish a Commission on Ethics 
in Government, empowered to con- 
duct hearings, study applicable laws, 
make specific recommendations con- 
cerning the improvement, and main- 
tenance at a high level, of the moral 
standards of official conduct of elec- 
tive and appointive officials, officers 
and employees of the United States; 

(c) That the American Bar Asso- 
ciation approves in principle the sub- 
stance of Titles III and IV of said 
S. 3142; 

(d) That the House of Delegates au- 
thorizes the President of the American 
Bar Association to appoint a special 
committee of the Association on 
Standards of Ethical Conduct for Pub- 
lic Officials for the purpose of sup- 
porting legislation providing for the 
establishment of a Commission on Eth- 
ics in Government, and of counseling 
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with any such Commission as may be 

so established; 

(e) As an alternative to (d) above 
—That the American Bar Association 
refer to the Committee on Civil Serv- 
ice the function and authority set 
forth in said paragraph (d) above. 
Mr. Benjamin explained that S. 

3142 contains some matters which 
the Section is not yet ready to rec- 
ommend, but the Section is in favor 
of the general policy of the bill. A 
similar measure was approved by the 
House at its 1953 Midyear Meeting. 
At that time, the Section recom- 
mended that a Special Committee be 
appointed to give detailed consider- 
ation to the proposal. The House 
had been unwilling to create 4 spe- 
cial committee and had referred the 
matter back to the Section. Mr. Ben- 
jamin said that the Section was still 
of the opinion that “this is a matter 
not appropriate for consideration by 
a Section, but rather by a committee, 
that detailed consideration of a bill 
of this kind can best be handled in 
that way... .” 

Secretary Stecher, speaking for the 
Board of Governors, moved that the 
fourth paragraph of the resolution, 
labeled (d) (italicized above) be 
stricken, and the alternative para- 
graph (e) be adopted instead. This 
amendment was accepted by Mr. 
Benjamin, and the House thereupon 
voted to adopt the resolution as so 
amended. 

The Section’s third 
proposed by Mr. Benjamin, was as 


resolution, 


follows: 


ReEso_vep, That the American Bar 
Association is opposed to the proposal 
that has been seriously pressed at the 
past session of the Congress to trans- 
fer jurisdiction over unfair labor prac- 
tice cases from the National Labor 
Relations Board to the Federal Dis- 
trict Courts; and 

FURTHER ReEsoLvep, That the Sec- 
tion of Administrative Law be au- 
thorized to take appropriate action to 
make this opposition effective. 

Mr. Benjamin said that this pro- 
posal had been referred to the Sec- 
tion of Labor Relations Law which 
was unanimous in agreeing with the 
Administrative Law Section’s posi- 


tion. One good reason for retaining 
the Labor Relations Board's juris- 
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diction is the importance of having 
centralized adjudication, and thus 
some uniformity, in unfair practice 
cases, Mr. Benjamin said. 

The House voted to adopt the res- 
olution. 

The Administrative Law Section’s 
last resolution was this: 


ReEso_vep, That the American Bar 
Association urges the repeal of Title 
V, entitled “Fees and Charges”, of the 
Independent Offices Appropriations 
Act, 1952, 65 Stat. 268, 290; and 

FURTHER ReEsotvep, That in the 
opinion of the American Bar Asso- 
ciation no schedule of agency fees and 
charges of the character specified in 
said Title V should be adopted unless 
first authorized by specific legislation 
dealing with the particular subject 
matter or agency; and 

FurTHER ReEsotvep, That the Sec- 
tion of Administrative Law be author- 
ized to take appropriate action in be- 
half of the Association to make these 
views effective. 

Mr. Benjamin declared that the 
present policy is to prepare sched- 
ules of fees for federal licensing ac- 
tivities so as to recover the cost in- 
curred in the conduct of the activity. 
It was felt that other aspects of the 
individual cases should be consid- 
ered and that Congress should either 
authorize fees to be charged on a de- 
tailed basis or at least state the man- 
ner in which the agencies could de- 
termine what fees to charge. 

Mr. Benjamin concluded his re- 
port by directing attention to the 
Hoover Commission Reports, partic- 
ularly that of the Task Force on 
Legal Procedures, which will soon 
be released. He urged the members 
of the House to study the Commis- 
sion recommendations, when _re- 
leased, and send in their comments 
to the Section. 

The resolution was adopted with- 
out further debate. 

William J. Jameson, of Montana, 
Chairman of the Committee on Pro- 
fessional Relations, made a report 
of the progress of negotiations with 
the American Institute of Account- 
ants. No detailed report was possible, 
he said, because negotiations were 
sill going on. He summarized the 
history of the controversy, which 
arose over attempts to amend Treas- 





ury Circular 230, relating to practice 
before the Treasury Department, 
and said that he hoped the current 
negotiations would be concluded 
satisfactorily to all. Mr. Jameson's 
statement to the House appears in 
this issue of the JOURNAL beginning 
at page 318.) 

Mr. Jameson proposed the follow- 
ing resolution: 


Resotvep, That the Special Com- 
mittee be continued and be designated 
the Committee on Professional Rela- 
tions, and that the President be au 
thorized to determine the number and 
terms of its members. 

FurRTHER Resotvep, That the Com- 
mittee on Professional Relations be 
authorized to continue negotiations 
with the American Institute of Ac- 
countants and, at its discretion, to 
negotiate with other groups in an 
effort to reach an agreement, subject 
to the approval of the House of Dele 
gates with respect to problems arising 
in tax practice, as well as administra- 
tive practice generally; 

FurTHER REsoLvep, That the Com- 
mittee be authorized to oppose the 
enactment of H. R. 1601 and H. R. 
2416, introduced in the 84th Con- 
gress, and similar legislation, and to 
urge the retention of the provisions 
of Section 10.2(F) in Circular 230 
with respect to practice before the 
Treasury Department. 


The resolution was adopted with- 
out further debate. 

The House then turned its atten- 
tion to the report of the Committee 
on Jurisprudence and Law Reform, 
given by the Committee’s Chairman, 
William Logan Martin, of Alabama. 
This report evoked the longest de- 
bate at this meeting of the House. 

Mr. Martin proposed this resolu- 
tion: 


Reso.vep, That the American Bar 
Association approves and recommends 
adoption by the Congress of the 
United States and subsequent ratifica- 
tion by the legislatures of the several 
states of Senate Joint Resolution 45, 
as introduced in the 84th Congress, 
First Session, or in substantially the 
same form, proposing an amendment 
to the Constitution of the United 
States providing for compulsory re- 
tirement at age 75 of members of the 
Supreme Court of the United States 
and the termination at the same age 
of regular active service by judges of 
all inferior courts, disqualifying 2 
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member of the Supreme Court of the 
United States appointed after the 
ratification of this amendment from 
holding either the office of President 
or of Vice President of the United 
States while in regular active service 
or within five years after ceasing to 
be in regular active service, and au- 
thorizes and directs the Standing Com- 
mittee on Jurisprudence and Law Re- 
form to advocate by all appropriate 
means its submission by the Congress 
of the United States and its ratifica- 
tion by the states. 

A similar measure, with some dif- 
ferences, had been approved by the 
House at the Boston and Chicago 
Annual Meetings. The present form 
of the proposal, however, was 
enough-different that the Committee 
preferred to bring the matter to the 
House again. 

Ben R. Miller, of Louisiana, said 
that men appointed to the federal 
bench at 63 or 64 would, under the 
proposal, be eligible for pensions af- 
ter only a few years of service. “I 
question the wisdom of having such 
a drastic provision in a constitution- 
al and inflexible document” he said. 
“This seems to me to be a subject 
for legislation, and not for a consti- 
tutional amendment.” 

Mr. Martin replied that there is 
no provision now regarding the age 
at which a judge may be appointed. 

The House then voted to adopt 
the resolution. 

Mr. Martin then offered his second 
resolution, which would have put 
the Association on record as favoring 
an amendment of the amending 
clause of the Constitution. The pur- 
port of this proposal, known as the 
Reed-Walter Amendment, would be 
to add to the present provisions for 
amending the Constitution, the fol- 
lowing third method: “. or the 
legislature of any state, whenever 
two thirds of each House shall deem 
it necessary, may propose amend- 
nents to this Constitution by trans- 
\itting to the Secretary of State of 
the United States, and to the secre- 
taly of state of each of the several 


states, a certified copy of the resolu- 
tion proposing the amendment, 
w!ich shall be deemed submitted to 
th several states for ratification 
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when certified copies of resolutions 
of the legislatures of any twelve of 
the several states by two thirds of 
each house shall have been so trans- 
mitted concurring in the proposal of 
such amendment.” 

Mr. Martin said that one state 
might propose an amendment; if 
twelve states concurred in the pro- 
posal, it would then be submitted to 
all the states. It would become part 
of the Constitution when thirty-six 
states had ratified it, without the in- 
tervention of Congress. A second 
clause in the proposal provides that 
the act of proposal, concurrence in 
a proposal, or ratification of an 
amendment, should not be revoca- 
ble. Another clause of the proposal 
made controversies respecting the 
validity of an amendment justiciable 
by the exercise of the judicial power 
of the courts. 

In presenting this proposition, Mr. 
Martin said that, under the present 
system of amendment, Congress can 
block any change in the Constitu- 
tion simply by refusing to act. ““Con- 
gress may become so powerful that it 
would never submit an amendment” 
he warned. “In the past twenty years, 
beginning in 1933, we have seen an 
accumulation of power in Washing- 
ton, usurped from the states, permit- 
ting of a great centralized govern- 
ment which the states are powerless 
today to change . . . would Congress 
submit to an amendment to limit its 
own powers?” 

William B. Cudlip, of Michigan, 
opposing the resolution, objected to 
the fact that Congress would have 
nothing whatever to say about a con- 
stitutional amendment. “Ours is a 
federal republic” he declared. “We 
have a dual type of government. We 
are citizens of each of our respective 
states and the federal government 

..~- The proposal goes “right to 
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the heart and core of our whole sys- 
tem of federal government”. 

Mr. Martin replied that, under the 
present provisions, Congress is impo- 
tent when a convention is called to 
propose amendments. 

Frank W. Grinnell, of Massachu- 
setts, called the proposal a “danger- 
ous proposition in the direction of 
weakening the structure of the Fed- 
eral Government”. “.. . to put the 
initiation of constitutional amend- 
ments to the Federal Constitution 
in the hands of twelve states, with 
the way in which the legislatures op- 
erate—sometimes on a wave of emo- 
tion, sometimes on slogans, and fre- 
quently because they are too bored 
to read something, is not a careful 
way to deal with the Constitution 
...” he declared. 

Mr. Martin asked what Mr. Grin- 
nell proposed to do about the con- 
centration of power in Washington. 
Mr. Grinnell replied: “I think the 
only remedy is to trust the gradual 
balance of judgment of the Ameri- 
can people not to go too much far- 
ther than they have gone already. I 
doubt it can be done by monkeying 
with the paper arrangement under 
which we have been governed so 
far.” 

Cloyd LaPorte, of New York, said 
that this proposal had been consid- 
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ered by a committee of the New 
York State Bar Association, which 
unanimously opposed it. Among the 
members of the committee were 
former Attorney General William D. 
Mitchell, John W. Davis, Arthur H. 
Dean, Harrison Tweed and Corneli- 
us Wickersham. He objected that the 
proposal would deprive the people 
of one single forum in which the 
merits of a proposed amendment 
could be debated. Under the present 
system, in which amendments are 
proposed by Congress, he said, “You 
have a forum in which the people 
from all sections are represented. 
They can write and speak to their 
Congressmen, the press can debate 
the matter, and it is out in the open. 
... if you go the rounds of the states, 
the matter may get very far along 
without any general debate, without 
any focusing of the thought of the 
entire country on the matter.” 
Another objection was raised by 
Arthur H. Dean, of New York, who 
made the same point. “The debates 
in Congress are well covered by the 
newspapers, by radio and television. 
They are well reported. .. . If this 


amendment were adopted, these very 


amendments 
would be debated seriatim in the 
legislatures of the several states. The 
rest of the people would not be en- 
titled to be present . . . what would 
be discussed in one legislature might 


serious constitutional 


not be discussed in another legisla- 
ture.” “This amendment provokes 
sectionalism with a vengeance and I 
submit to you if it is adopted, it will 
be the beginning of the undermining 
of the Constitution.” 

John C. Satterfield, of Mississippi, 
speaking in defense of the resolution, 
declared that it had had long and 
serious study by the committee. “. . . 
this provision does provide not one, 
but forty-eight public discussions” 
Mr. Satterfield said. “. . . the discus- 
sion in those bodies [the state legis- 
latures] by those persons directly in 
touch with the people of the United 
States whom they represent will be a 
sufficient discussion. . . .” 

Judge Floyd E. Thompson, of Illi- 
declared that the proposal 
struck at “the very heart of our 


nois, 


whole constitutional system of gov- 
ernment. It is out of tune with the 
whole philosophy of the Govern- 
ment of the United States of Ameri- 
ca.” Judge Thompson argued that 
the people, not the states, had 
adopted the Constitution. The pro- 
posal would permit the legislatures 
to alter the Constitution without giv- 
ing the people any opportunity to 
pass on the question. 

Former Congressman Hatton W. 
Sumners, of Texas, speaking against 
the proposal, asked “How are you 
going to prevent the people from 
surrendering and prevent the Feder- 
al Government from usurping power 
by passing another constitutional 
amendment? ... As long as you can 
leave a people of a country free to 
exercise their own judgment, that 
is about all you can do in a demo- 
, eens 

Charles M. Lyman, of Connecti- 
cut, speaking in favor of the propos- 
al, argued that when twelve states 
felt they were burdened by some 
constitutional questions, they ought 
to be able to do something about it. 
He pointed to the Reed-Dirksen 
Amendment, limiting the power of 
Congress to levy income taxes, as one 
example of an amendment wanted 
by the states that Congress has so far 
refused to submit for ratification. 
“The debates in the state legislatures 

would certainly be widely re- 
ported and it would be known to the 
people as if it had happened in Con- 
gress..." 

In closing the debate for the Com- 
mittee, Mr. Martin declared: “I 
think the states are still part of this 
country, stripped as they be of many 
of their powers. . . . The states have 
their representatives in the Senate 
and in the House, but it is the peo- 
ple of the states who can watch more 
closely the actions of their own leg- 
islatures than they can those in 
Washington of the Congress. . . . The 
situation in Washington today is in- 
tolerable” Mr. Martin said. “. . . this 
is the method to turn and to 
bring back to the states, and back to 
the people, the powers they have 
lost.” 

The House then voted on the pro- 
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posal. It was defeated, 93 against to 
64 for. (During the third session, the 
House voted to rescind this action 
and to refer the proposal back to 
the Committee on Jurisprudence 
and Law Reform. See infra.) 
Willoughby A. New 


Hampshire, Chairman of the Section 


Colby, of 


of Bar Activities, then proposed the 
following recommendation approv- 
ing an amendment of the Section’s 
by-laws making it a 
The 


adopted without debate: 


dues-paying 


Section. recommendation was 


That the by-laws of the Section of 
Bar Activities be amended by striking 
out present Section | of Article II and 
by inserting in lieu thereof the fol 
lowing: 

Section 1. Each member of this 
Section shall pay to the American 
Bar Association annual dues of $2. 
Any member of the Section, upon 
request to the Secretary of the Asso- 
ciation, and upon the payment of 
dues for the current year, shall be 
enrolled as a member of this Sec- 
tion. Thereafter said dues shall be 
paid in advance each year begin- 
ning on the July first next succeed 
ing such enrollment. Any member 
of this Section whose annual dues 
shall be more than six months past 
due shall thereupon cease to be a 
member of this Section. Members 
so enrolled and whose dues are so 
paid shall constitute the member 
ship of this Section. 

John C. Goins, of Tennessee, then 
moved that the House reconsider its 
vote favoring a Special Committee 
on Trial and Appellate Practice to 
arrange institutes and panels on trial 
and appellate practice at Regional 
and Annual Meetings. 

Urging the House to reverse its 
action, Allan H. W. Higgins, Chain 
man of the Section of Taxation, said 
that he had talked to at least a dozen 
Section who were dis- 
turbed at placing trial panels in the 
hands of a Special Committee. “The 
Sections are in a better position to 
know what the members of the Sec- 
tions would like to hear in the line 
of a mock trial... than a general 
over-all committee” he said. 

Clifford W. Gardner, of Minneso- 
ta, objected to reconsideration. He 
declared that no one _ represents 
“plaintiffs” in the Association and 
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er their voice. 

Charles S. Haight, of New York, 
President of the Maritime Law As- 
sociation, declared that he felt very 
strongly that any trial panels on 
maritime law could best be handled 
by that association, not an over-all 
committee. 

Harold H. Bredell, of Indiana, 
said that he had voted in favor of the 
Committee earlier, but was in favor 
of reconsideration now so as to per- 
mit those who were disturbed about 
the proposal to frame an appropri- 
ate amendment. 

George H. Beechwood, of Penn- 
sylvania,; said that the resolution did 
not call for a committee to investi- 
gate and report. “It calls for the ap- 
pointment of a committee with ab- 
solute power to control panel tac- 
tics procedure. . . . [It] goes to the 
heart of the activities of every Sec- 
tion putting on any kind of pro 
gram.” 

On the vote to reconsider, the vote 
was 101 in favor, 50 opposed. 

On Mr. Otterbourg’s motion, the 
House then voted to recommit the 
resolution to the Committee on 
Scope and Correlation. 

Judge Orie L. Phillips, of Colora- 
do, reporting for the Special Com- 
mittee on Disciplinary Procedures, 
said that his Committee had _ pre- 
pared the final draft of the proposed 
Rules of Court for Disciplinary Pro- 
ceedings. He withdrew resolutions 
calling for approval of the Rules at 
the request of the Board of Govern- 
ors, which felt that there should be 
more time for state and local associa- 
tions to study the proposals and sub- 
mit comments. 

Judge Phillips then moved the fol- 
lowing, which was adopted without 
debate: 

[hat the Committee be continued 
ind be authorized to study and report 
yn recommendations with respect to 
‘0 disciplinary procedures in the re- 
ort of the Survey, Conduct of Judges 
nd Lawyers, pages 85-129, inclusive, 
hich has been referred to this Com- 
nittee by the Committee on Scope 
nd Correlation. 

Che report of the Section of Anti- 
tist Law was delivered by Thomas 


that this was another effort to smoth- 
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E. Sunderland, of Illinois, the Sec 
tion Delegate. Mr. Sunderland pro- 
posed the following: 


Resotvep, That the American Bat 
Association opposes the adoption by 
the United States of the proposals in 
the report ol its Ad Hoc Committee 
on Restrictive Business Practices to 
the United Nations Economic and So 
cial Council (for the reasons stated in 
the Report of the Association’s Section 
of Antitrust Law, Committee on Inter- 
national Restrictive Business Prac- 
tices) and urges that at the spring, 
1955, meeting of the United Nations 
Economic and Social Council the 
United States express its refusal to be 
a party to such proposals. 

FURTHER ResoLvep, That a copy ol 
the resolution be sent to the Secretary 
of State and the United States’ Dele 
gate to the United Nations. 

Mr. Sunderland explained that the 
basic proposal would set up a Ur- 
bunal patterned after the Federal 
Trade Commission to have jurisdic- 
tion over practices deemed to re- 
strain competition in international 
trade. While the Section is vigorous- 
ly opposed to cartels, it was against 
this proposal for several reasons: 
(1) Many nations have no antitrust 
laws. Since decisions of the tribunal 
would be implemented in accordance 
with the law of the various countries, 
American business would be at an 
unfair disadvantage when decisions 
could be enforced only against it and 
not against other businesses compet- 
ing; (2) The proposal discriminates 
against private enterprise, since gov- 
ernment-controlled enterprises _ re- 
stricting international trade would 
not be subject to the commission’s 
investigative procedures; (3) There 
is no provision for due process or the 
appointment of impartial judges. 

The House voted to adopt the 
resolution. 

Daniel P. Loomis, of Illinois, had 
four resolutions to offer to the House 
on behalf of the Section of Labor 
Relations Law. 


Che first was an amendment ol 
the Section’s by-laws which would 
have made past chairmen of the Sec- 
tion ex officio members of the Coun- 
cil, without the right to vote. 

Mr. Loomis withdrew this propos- 
al after Secretary Stecher said that 
the Board of Governors recom- 
mended that it not be adopted. The 
arrangement was a departure from 
the practice among the Sections of 
the Association and would tend to 
make the Council unwieldy in future 
years. 

The Section’s second resolution 


was as follows: 


Resotvep, That the American Bar 
\ssociation supports the following 
changes in the Rules of Procedure of 
the National Labor Relations Board: 

1. Amend Section 102.20 to elimi- 
nate the requirement that the re- 
spondent plead an affirmative defense. 

2. Amend Section 102.21 to elimi- 
nate the requirement that the answer 
be sworn and that a power of attorney 
be attached. 

3. Amend Section 102.38 to limit 
to members of the Bar the right to 
appear before the Board in a repre- 
sentative capacity in proceedings un- 
der Section 10 following the issuance 
of a complaint. 

4. To permit the trial examiner in 
unfair labor practice cases to fix 
an appropriate time for filing briefs 
which may be more than twenty days 
from the close of the hearing. 

5. Amend Section 102.60 to give the 
hearing officer greater latitude in fix- 
ing the time for filing briefs in repre- 
sentation Cases. 

The House voted to adopt the res- 
olution. 

In reply to a question of A. L. 
Merrill, of Idaho, Mr. Loomis said 
the words “representative capacity” 
in paragraph 3 meant as an attorney 
ordinarily appears for a client. 

The remaining two resolutions of 
the Section were adopted without 
debate. They are as follows: 


Reso.vep, That the American Bar 
Association recommends that the Na- 
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tional Labor Relations Board exercise 
its powers and functions under Sec- 
tion 5(d) of the Administrative Pro- 
cedure Act with respect to declaratory 
orders. 

RESOLVED, That the National Labor 
Relations Board should be requested 


to make arrangements to furnish at- 

torneys copies of all final decisions, 

opinions and orders, together with 

the names of counsel, immediately 

upon rendition. 

The House then recessed at 5:35 
o'clock. 





® At the third session of the Midyear Meeting, the House of Delegates gave its 
approval to holding a portion of the 1957 Annual Meeting in England, and 
considered a proposal by the Section of Criminal Law to take part in a joint 
study of narcotics and the narcotics control problem in connection with the Amer- 


ican Medical Association. 





Third Session 


®" The House convened for its final 
session of the 1955 Midyear Meeting 
at 10:15 on the morning of February 
22. Chairman Randall presided. 

Speaking for the Committee on 
Public Relations, Richard P. Tink- 
ham, of Indiana, the Committee 
Chairman, said that the Committee 
was now in the process of filming a 
movie on the Association, designed 
for showing to both lawyers and lay 
groups. “It is an attempt to tell the 
story of the organized Bar in a film 
which will be about twenty-five or 
twenty-seven minutes long.” Mr. 
Tinkham said that the film would 
be completed in March and the Com- 
mittee hopes to have enough copies 
of it to keep it in circulation at all 
times. 

Reporting for the Board of Gov- 
ernors, Secretary Stecher announced 
that the subject selected for the 1956 
Ross Essay Contest is “The Self- 
Incrimination Clause of the Fifth 
Amendment: Its Interpretation, Use 
and Misuse”. 

Before asking for approval of the 
report, he stated there was one item 
which he desired to present to the 
House for specific approval—the rec- 
ommendation of the Board that the 
invitation received sometime ago 
from the Law Society of England 
and the General Council of the Bar 
to hold an Annual Meeting in Lon- 
don, be accepted. He directed atten- 
tion to the fact that under Article III 
of the Constitution of the Associ- 
ation, the Board of Governors is au- 
thorized to designate the time and 
place of the Annual Meeting, but 
reported the view of the Board that 
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any meeting outside of the United 
States should receive the approval 
of the House of Delegates. He fur- 
ther informed the House that an in- 
vitation had been received for 1957 
from The Association of the Bar of 
the City of New York and the New 
York County Lawyers Association to 
hold part or all of the 1957 Annual 
Meeting in New York City and, 
therefore, recommended on _ behalf 
of the Board that part of the 1957 
Annual Meeting be held in New 
York City and that the meeting then 
be recessed to London, England, to 
be completed there. Although the 
dates have not been definitely fixed, 
he reported that the London portion 
of the meeting would be held during 
the week of July 21, 1957. Without 
debate the House voted to approve 
the Board’s recommendation. 

The Secretary then directed atten- 
tion to certain amendments to the 
By-laws of the Section of Municipal 
Law which had been approved by 
the Board at its October meeting, 
but which had inadvertently been 
omitted from the Calendar. These 
amendments, which added a second 
Vice Chairman, provided for an edi- 
tor of Section publications and made 
the Section Delegate a member of 
the Section Council, were approved 
by the House. 

The remainder of the Board’s re- 
port involved matters within the ad- 
ministrative authority of the Board 
under the Constitution and By- 
laws of the Association. Particularly 
pointed out by the Secretary were 
the authorization given the Special 
Committee on Communist Tactics, 


Strategy and Objectives to file a brief 
as amicus curiae on behalf of the As- 
sociation, in opposition to the appeal 
of Leo Sheiner from an order of the 
Florida Circuit Court disbarring him 
from practice because of his refusal 
to say whether he was a Communist; 
the modification of the regulation 
adopted by the Board regarding re- 
mission of dues of members of the 
Association in military service; the 
approval of the group life insurance 
plan for members of the Association 
to be written by The New York Life 
Insurance Company, and the an- 
nouncement that the 1956 Midyear 
Meeting will be held at the Edge- 
water Beach Hotel in Chicago, on 
February 20 and 21, 1956. The 
House voted to approve the remain- 
der of the report. 

Mr. Seymour, of New York, then 
moved adoption of the following res- 
olutions proposed by the Council of 
the Section of Legal Education and 
Admissions to the Bar: 

€ 

Wuereas, the Florida A. and M. 
University College of Law of Talla- 
hassee, Florida, has applied for ap- 
proval and an inspection shows that 
the school complies with the Stand- 
ards of the American Bar Association 
for Legal Education. 

THEREFORE, BE It Resotvep, That 
the American Bar Association grants 
provisional approval to the Florida 
A. and M. University College of Law 
of Tallahassee, Florida, subject to 
annual inspection at the expense of 
the school until full approval be 
given. 

If. 

Wuereas, the Army Judge Advo- 
cate General’s School at the Univer- 
sity of Virginia has applied for ap- 
proval and an inspection shows that 
the school complies with the Stand- 
ards of the American Bar Association 
for Legal Education. 

THEREFORE, BE It ResoLvep, That 
the American Bar Association grants 
provisional approval to the Army 
Judge Advocate General's School 
(graduate program) at the University 
of Virginia, subject to annual inspec- 
tion at the expense of the school until 
full approval be given. 

The resolutions were adopted 
without debate. 

The next item of business was the 
report of the Section of Criminal 
Law, given by Walter P. Armstrong, 
Jr., of Tennessee, the Section Chair- 
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man. Mr. Armstrong had four reso- 
lutions to present to the House, the 
first of which was as follows: 


Reso.vep, That the American Bar 
Association, having heretofore ap- 
proved and recommended the passage 
of H.R. 7311 and S. 3542 in the 83d 
Congress, which bill has now been 
introduced in the 84th Congress as 
H.R. 789, dealing with proposed 
measures to suppress the transmission 
of certain gambling information in 
interstate commerce, now recommends 
and approves the amendment of said 
bill by the inclusion therein of a 
provision requiring regulated commu- 
nications carriers to comply with the 
orders of law-enforcement agencies, 
and conferring immunity from liabil- 
ity for such compliance, substantially 
as follows: 

When any common carrier, sub- 
ject to the jurisdiction of the Fed 
eral Communications Commission, 
is notified in writing by a federal, 
state or local law enforcement 
agency, acting within its jurisdic- 
tion, which notice is approved by a 
court of competent jurisdiction as 
in ex parte proceedings for the 
issuance of a search warrant, that 
any facility furnished by it is being 
used or will be used for the purpose 
of transmitting or receiving gam- 
bling information in interstate or 
foreign commerce, it shall discon- 
tinue within a reasonable time, or 
refuse, the leasing, furnishing or 
maintaining of such facility, but no 
damages, penalty or forfeiture, 
civil or criminal, shall be found 
against any common carrier for any 
act done in compliance with any 
such notice. Nothing in this section 
shall be deemed to prejudice the 
right of any person affected thereby 
to secure an appropriate determina- 
tion, as otherwise provided by law, 
in a federal court or in a state or 
local tribunal or agency, that such 
facility should not be discontinued 
or removed, or should be restored. 
FuRTHER Reso_vep, That the Sec- 

tion of Criminal Law be, and it is 
hereby, authorized to support and 
obtain the amendment of said act by 
all appropriate means. 


Mr. Armstrong explained that the 
purpose of the proposal was to re- 
quire telephone and telegraph com- 
panies and other carriers to remove 
facilities from establishments where 
the utilities are being used to trans- 
mit gambling information. The bills 
would also prevent any liability be- 
ing imposed upon the utility when 
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it complies with an order of a duly 
authorized law enforcement agency. 

Mr. Benjamin, of New York, 
speaking for the Section of Admin- 
istrative Law, said that the Council 
of his Section had discussed these 
proposals and had decided not to 
oppose the resolution or ask for re- 
ferral to the Administrative Law Sec- 
tion. He did, however, propose an 
amendment to the resolution by ad- 
ding a clause (printed in italics 
above) to require a court order be- 
fore any utility could be removed. 
Either a state or a federal court 
would have jurisdiction, Mr. Benja- 
min said, in reply to a question. 

Mr. Armstrong opposed the 
amendment on the ground that the 
original language of the resolution 
has already been embodied in a bill 
now pending before Congress, and 
therefore approval of the amended 
resolution would in effect be disap- 
proval of the bill. The original lan- 
guage meets the needs, he declared, 
and Mr. Benjamin’s proposal would 
only slow down the process of put- 
ting a stop to the use of the utilities 
for illegal purposes. 

Mr. Benjamin said that his Section 
was trying to protect victims of a 
mistake on the part of law enforce- 
ment officials. 

The House voted 85 to 47 in favor 
of the amendment, and then adopted 
the resolution as so amended. 

The second resolution of the Crim- 
inal Law Section urged the Congress 
to enact legislation empowering the 
Supreme Court and the Courts of 
Appeals to review sentences imposed 
by federal courts in criminal cases. 
Mr. Armstrong said that legislation 
to accomplish this would soon be in 
troduced in the Congress. 

H. Cecil Kilpatrick, of the District 
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of Columbia, raised a point of order. 
The rules of the House require that 
when a Section recommends legisla- 
tion, it supply the House with a copy 
of the bill, he said. 

Mr. Armstrong said that no legis- 
lation had yet been introduced. The 
Chair sustained the point of order, 
however, and Mr. Armstrong with- 
drew clause 2 of his resolution, 
which would have authorized the 
Section to obtain the enactment “by 
all appropriate means”. This left the 
resolution as merely a statement fa- 
voring the principle of appellate re- 
view of sentences. 

Secretary Stecher, for the Board 
of Governors, moved that the sub- 
ject be referred to the Committee on 
the Administration of Criminal Jus- 
tice, headed by General Donovan. 

Mr. Armstrong said that such a 
referral would, in effect, bury the 
proposal. It would be only a tiny 
part of the over-all study now being 
made by the Donovan Committee. 
He also pointed out that the Com- 
mittee will not finish its work for 
five years, and, under the terms of 
the Ford Grant, it is prohibited from 
taking any part in the passage of 
specific legislation. 

On motion of Cuthbert S. Bald- 
win of Louisiana, the resolution was 
referred back to the Section for fur- 
ther consideration and report. 

The third resolution of the Sec- 
tion dealt with the problem of nar- 
cotic drug traffic and proposed a 
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study of the problem with the Ameri- 
can Medical Association. 

On behalf of the Board of Gov- 
ernors, Secretary Stecher moved that 
the entire resolution be referred to 
the American Bar Foundation. He 
called the attention of the House to 
its adopted policy of referring all 
recommendations involving research 
to the Foundation. 

Mr. Armstrong then asked to have 
the three clauses of the resolution 
considered separately. The second 
clause, he explained, which pro- 
posed an investigation “through the 
American Bar Foundation [of] the 
availability of funds from sources 
outside the Association” to conduct 
such a study, it was highly appropri- 
ate to refer to the Foundation. The 
first clause, however, merely author- 
ized the Section to get in touch with 
representatives of the American 
Medical Association to discuss such 
a study. Such a meeting has been ar- 
ranged, he said, and he wanted ap- 
proval of the principle by the House 
of Delegates. 

Secretary Stecher, speaking on the 
first clause, said that any Section or 
Committee has authority to explore 
a subject within its jurisdiction with- 
out action by the House. 

Mr. Armstrong said he still 
thought the endorsement of the 
House would be useful. 

Mr. Seymour, of New York, pro- 
posed to amend Mr. Stecher’s motion 
by referring the resolution to the 
Foundation for study ‘“‘without pre- 
judice to preliminary explorations as 
suggested by the Section”. This mo- 
tion was carried. 

The House then voted on the mo- 
tion by Mr. Stecher to refer, as 
amended by Mr. Seymour’s proposal. 
This resulted in a tie vote, 72 to 72, 
and the deadlock was resolved by 
the Chairman in favor of the refer- 
ral. 

The second clause of the resolu- 
tion was also referred to the Founda- 
tion, with the consent of the Com- 
mittee. 

The third clause of the resolution 
was as follows: 

To urge the Congress of the United 

States to undertake a re-examination 
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of the Harrison Act, its amendments, 

and related enforcement and treat- 

ment policies and problems. 

Judge Thompson, of Illinois, 
urged the House not to refer this 
clause of the resolution, but declared 
that he was opposed to the resolu- 
tion. 


The Problem of Narcotics... 
It Requires Immediate Action 


Arthur J. Freund, of Missouri, the 
Delegate of the Section, said that this 
was not a matter for reference. ‘““The 
problem of narcotics and the dealing 
with narcotics is one of the really 
serious problems of our times. It re- 
quires action, and immediate ac- 
tion.” 

Vincent B. Welch, of the District 
of Columbia, moved that the clause 
be referred back to the Section for 
study and a specific proposal. 

Julius Applebaum, of New York, 
said he was against that. “The Sec- 
tion has studied the problem. It has 
made a very serious and constructive 
proposal. . . . I think it behooves 
this Association to ask Congress not 
to wait for any survey by the Founda- 
tion, but itself to set up a study and 
to get a remedy that will solve this 
problem as soon as possible.” 

In reply to a question, Mr. Arm- 
strong said that he thought that a 
reference back to the Section was 
neither necessary nor required. The 
Harrison Act has been in effect for 
forty years without any over-all re- 
vision or re-evaluation. The Section 
has been studying it for two years, 
and now urges this action, he de- 
clared. 

Francis W. Hill, of the District of 
Columbia, declared that the Section 
should do more than it has. ‘““We are 
in the dark as to what features they 
do wish to be studied, what rec- 
ommendations would probably be 
made, and it seems to me the Section 
should make a study and report to us 
the defects that they believe to exist 
in this act.” 

Franklin Riter, of Utah, declared 
that the Harrison Act is archaic. 


“ee 


. the time has come... 


to urge 


Congress to reconsider it and start 


its own study on reconstructing the 
Harrison Act in view of modern con- 
ditions.” 

James R. Morford, of Delaware, 
declared that it is “the purpose of 
the American Bar Association and 
of the Section of Criminal Law to 
make definitive recommendations 
having to do with the improvement 
of the administration of criminal 
justice. This is like passing a reso- 
lution against sin. . .. We should as- 
sume leadership . . . and not merely 
pass a resolution, which is really 
meaningless, asking Congress to re- 
examine an Act.” 

A vote was then taken, and the 
members were 52 for and 106 against 
referral. 

The question then reverted to the 
third clause of the resolution. 

Blakey Helm, of Kentucky, de- 
clared that there was no reason why 
we should not call upon Congress 
to make an investigation of the Act. 
The Board of Governors’ purpose 
in its original recommendation had 
been fully carried out, he said, by 
the referral of the two preceding 
clauses. 

Hatton W. Sumners, of Texas, de- 
clared “we can’t afford not to vote 
for the resolution in the House as it 
stands”. 

The House then voted, and the 
resolution was adopted. 

The fourth and last resolution of 
the Criminal Law Section called for 
appointment of a special committee 
on juvenile delinquency. 

The Board of Governors had rec- 
ommended that this resolution be de- 
ferred pending consideration of the 
creation of a Section of Family Law. 

Mr. Armstrong withdrew the reso- 
lution in view of the Board’s recom- 
mendation. 

The report of the Committee on 
Communist Tactics, Strategy and Ob- 
jectives, was delivered by its Chair- 
man, former Senator Herbert R. 
O’Conor, of Maryland. Senator 
O’Conor said that the Committee 
had called the attention of state bar 
associations to several cases in which 
lawyers had refused to testify as 
to Communist affiliations on the 
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ground of possible  self-incrimina- 
tion. In Florida, the Committee filed 
a brief as amicus curiae at the invita- 
tion of the Attorney General of that 
state in a case involving such a law- 
yer. The case is still pending, Mr. 
O’Conor said, but it is believed that 
if the Supreme Court of Florida up- 
holds the Association’s position that 
such members of the Bar are unfit to 
retain their licenses, then other bar 
associations will be in a position to 
take action against attorneys in their 
jurisdictions. 

Whitney North Seymour, of New 
York, Chairman of the Committee 
on Individual Rights as Affected by 
National Security, made a progress 
report on the work of his Committee. 
He said that various proposals for 
changes in the rules of congressional 
investigating committees have been 
introduced, one of which precisely 
parallels the recommendations of the 
\ssociation made at the Chicago An- 
nual Meeting. Mr. Seymour said that 
he was hopeful that something 
would be done to improve investiga- 
tive procedures during this session of 
Congress. 

C. Baxter Jones, Jr., delivering the 
report of the Junior Bar Conference, 
proposed the following: 

ReEso.tvep, That the House of Dele- 
gates of the American Bar Associa- 
tion, in the interest of making the 
public aware of the careful prepara- 
tion and training required of the law 
student facing admission to practice 
before the Bar, hereby endorses the 
week of August 21 through 27, 1955, 
as American Law Student Week. 
The resolution was adopted. 

On motion of William B. Cudlip, 
of Michigan, the House then voted 
to rescind its action taken at the 
Second Session, disapproving the 
recommendation of the Committee 
on Jurisprudence and Law Reform, 
on a constitutional amendment to 
permit the states to propose amend- 
nents without action by Congress. 
The vote in favor of rescission was 
33 to 56, and the proposal was re- 
ommitted to the Committee on Ju- 

isprudence and Law Reform. 

E. Smythe Gambrell, of Georgia, 
Chairman of the Committee on Re- 
ional Meetings, reported briefly on 
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regional meetings scheduled for the 
near future. One of the finest fea- 
tures of these meetings, Mr. Gam- 
brell said, is that they “give us an 
opportunity to keep in harness many 
great leaders, local and state”. 

The report of the Committee on 
Amendment of Rule 71-A, given by 
John C. Satterfield, of Mississippi, 
stated that legislation to amend Rule 
71-A had been passed by the Senate 
but died in the House in the 83d 
Congress. It has been reintroduced 
in the present Congress. 

The report of the Committee on 
Peace and Law Through United Na- 
tions was given by Alfred Jf. 
Schweppe, of Washington. The Com- 
mittee had no recommendations, but 
Mr. Schweppe reported that there 
was pronounced activity in Congress 
on treaties and executive agreements 
in spite of last year’s adverse Senate 
vote on the Bricker Amendment. 

Paul W. Updegraff, of Oklahoma, 
Chairman of the Committee on In- 
vestigation, Solicitation and Hand- 
ling of Personal Injury Claims, said 
that his Committee had just com- 
pleted an all-day meeting devoted 
to study of the problem under its 
jurisdiction and was planning to 
hold several more such meetings. 
Several states have passed anti-solici- 
tation statutes, he said. 

Charles S. Rhyne, of the District 
of Columbia, Chairman of the Com- 
mittee on Rules and Calendar, re- 


ported on a proposed change in the 
by-laws of the Association which 
would change the method of electing 
members. The proposal would abol- 
ish the present Committees on Ad- 
mission, provide that endorsement 
by a member of the Association on 
an application constitute nomina- 
tion for membership, and leave it up 
to the Board of Governors to deter: 
mine what other information should 
be obtained from an applicant and 
what sort of inquiry should be made 
regarding his qualifications. Mr. 
Rhyne characterized the proposal as 
a “step toward universal membership 
by all who are in good standing” in 
the Bars of the various states. 

Upon his motion, the House voted 
to approve in principle the language 
of the draft version of the new By- 
law. Any amendment of the By-laws 
of the Association must have the ap- 
proval of both the Assembly and the 
House of Delegates after due notice 
is given to the membership by pub- 
lication in the JouRNAL. The House 
action, therefore, does not effect an 
amendment. 

Various suggestions were offered 
from the floor for consideration by 
the Committee in drafting the final 
form of the proposed change, and 
Mr. Rhyne said that the Committee 
would like to have other suggestions 
on this important matter. 

The meeting adjourned sine die 
at 12:40 in the afternoon. 
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RATES 20 cents per word for each insertion: 
minimum charge $2.00 payable in advance. 
Copy should reach us by the first day of the 
month preceding month of issue. Allow two 
extra words for box number. Address all 
replies to blind ads in care of AMERICAN 
Bar ASSOCIATION JOURNAL, 1155 East Sixtieth 
Street, Chicago 37, Illinois. 





BOOKS 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Laxe, 321 Kearney Street, San Francisco 8, 
California. 


LAW BOOKS OF EVERY DESCRIPTION 

bought and sold. Best prices. JosepH M. 
Mircnett Company, Philadelphia 43, Pennsyl- 
vania. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Clark BoaRDMAN 
Co., Ltd., 11 Park Place, New York City. 


LAW BOOKS USED AND NEW-—BOUGHBT, 
sold, traded. Reporter System Units, American 
Law Reports, American Jurisprudence. Corpus 
Juris Secundum. U. S. C. A., Digests, all text 
books, etc, Appraisals free. R. V. Boyle, Law 
Booxs, Leonhardt Building, Oklahoma City 2, 
Oklahoma. 
LAW LIBRARIES OR LESSER COLLEC- 
tions of esteemed used law books purchased. 
Our 64-page printed catalog free on request lists 
some used law books we have for sale, also indi- 
dicates the type of materials we will purchase. 
Crattor’s Boox Store, Baton Rouge 2, Louisiana. 


BAYOU BOOK COMPANY—LAW BOOKS, 
used and new. Miscellany. Send wants. Box 
2423, Baton Rouge, Louisiana. 


EVERYTHING IN LAW BOOKS, George T. 
Biset Co., Philadelphia 6, Pa. 


“THE HAND OF HAUPTMANN,” STORY 

of Lindbergh Case by Document Expert cited by 
John Henry Wigmore, 368 Pages, 250 Illustra- 
tions. Price $5.00. J. V. Hartnc & J. H. Harina, 
15 Park Row, New York 38, N. Y. 


LAW BOOKS BOUGHT, SOLD, EXCHANGED. 
Free Catalogue. Irvinc Korus, 516% Main St., 
Vancouver, Washington. 


WHEN YOU HAVE A DOCUMENT PROB. 

lem of any kind send for “Questioned Docu- 
ment, Second Edition,” 736 Pages, 340 illustra- 
tions, $12.50 delivered. Also “Questioned Docu- 
ment Problems, Second Edition,” 546 Pages, $8.50 
delivered. Atsert Ossorn, 233 Broadway, New 
York 7, New York. 





























LAW BOOKS—WE CAN SUPPLY THE FOL- 

lowing sets at this time; Federal Digest com- 
plete with all replacement vols. and latest P. P. 
supps.—U. S. Supreme Court Reports complete, 
Law Edition,—U. Supreme Court Reports, 
Official Single Volume Edition complete,—Su- 
preme Court Reporter, complete. ALSO the fol- 
lowing complete Law Reviews: Notre Dame 
Lawyer, Marquette Law Review, Yale Law 
Journal, Harvard Law Review. Write us for 
your every law book need. Dennis & Co., Iwnc., 
251 Main Street, Buffalo 3, New York. 





UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
posit—Immediate Service--Write Nationa Law 
Book Company, 1110—13th St., N. W. Wash- 
ington, D. C. » 











LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceciz Sxrpwortn, 
306 West Ist Street, Los Angeles 12, California. 





WRITE US FOR YOUR TEXT BOOK 

needs. Good used law books bought, sold and ex- 
changed. (In busi 47 years.) Tue Harrrson 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 








LOWEST PRICES USED LAW BOOKS— 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Nationa. Law 
Liprary AppratsaL Association, 538 South Dear- 
born St., Chicago 5, Illinois. 


THOMAS LAW BOOK COMPANY PUB- 

lisher. Dealers, Importers. We Sell, We Buy, 
We Exchange. In Business 68 years. 209 N. 3rd, 
St. Louis 2, Mo. 
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BOOKCASES 
BOOKCASES FOR SALE: STEWARTS, 
Lundstrums, Vikings, Hales, Globe-Wernicke 


D10-%, Cll, 111; Macey 811, 911, 912. All 
are older types. Light and dark oak, and mahog- 
any. Per case $5.45; per top $5.25; per base $5.25. 
Guaranteed good condition. Terms check with 
order f.o.b. St. Louis, Missouri. Current types 
having square edges request quotations. Lawyers 
Service Company, 500 North 19th Street, St. 
Louis, 3, Missouri. 


FREE WHOLESALE CATALOG—LAW 

bookcases, desks Reception Room Furniture. 
Factory overstocked. Write CLear-Vue Company, 
1237 Knott Bldg., Dayton 2, Ohio. 





LINTON GODOWN, MEMPHIS. EXAMINER 

handwriting, typewriting, inks, alterations. Ex- 
perienced qualified witness. Manhattan Bank Bldg. 
8-4321. 





MISCELLANEOUS 





VALUATIONS OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre- 
pared for gift and estate tax purposes, sales mer- 
gers, recapitalizations, etc. A background of ef- 
fective cooperation with attorneys, accountants, 
executors, and financial institutions. Write for 
free brochure. MANAGEMENT PtanninG, Inc., 
192 Nassau Street, Princeton, New Jersey. 





EXPLOSION AND VIBRATION CLAIMS— 

scientific measurement and evaluation of explo- 
sion, blasting and vibration effects—and their 
capacity to cause structural damage. Consultations, 
investigations, expert testimony, nationwide serv- 
ice. Write for brochure descriptive of our serv- 
ices. L. Don Leet, Ph.D., President THE 
VIBRATION ENGINEERING COMPANY, 301 
Hazelton National Bank Building, Hazleton, 
Pennsylvania. Phone GL 5-1961. 





FALMOUTH PUBLISHING HOUSE, ROCK- 
port, Maine, invites submission of book man- 
uscripts for possible publication. 





LOOKING FOR A PUBLISHER OF YOUR 

legal manuscript or other work? All subjects 
considered. New authors welcomed. Write for 
Free Booklet LX, Vantage Press, 120 West 31st 
Street, New York. 





HANDWRITING EXPERTS 


POSITIONS WANTED 





BEN GARCIA, EXAMINER OF ALL CLASS- 
es of questioned handwriting and typewriting. 
Qualified expert; State and Federal Courts. 13 
years of experience. 805 E. & C. Building, Den- 
ver, Colorado. Phone: AComa 2-1729. 
GEORGE G. SWETT, ST. LOUIS, MIS- 
souri, 14 South Central (5) Telephone: PArk- 
view 5-9394. Handwriting, typewriting and docu- 
ment expert U. S. Post office Department 12 
years. All types of document problems con- 
sidered. Photographic laboratory maintained. Cen- 
trally located on major air and rail lines. Member 
American Society of Questioned Document Exam- 
iners. 
ASHTON, HARRY M. 3601 EDWARDS 
Road, Cincinati 8, Ohio. Telephone East 6704. 
Over 30 years with Post Office Department. Quali- 
fied in all courts. Completely equipped laboratory 
for handling all types of document problems. Mem- 
ber American Academy of Forensic Sciences and 
International Association for Identification. 


HARRIS & HARRIS, 453 SOUTH SPRING 
Street, Los Angeles, telephone MUtual 4039; 
and 690 Market Street, San Francisco, teleph 











ATTORNEY, 34, SUBSTANTIAL ACCOUNT- 

ing and administrative experience. Now with 
Government. Top academic record. Desires law 
firm assuciation. Box 5M-4. 


TAX ATTORNEY—36, HONOR GRADUATE 

southern law school, 2% years legal experi- 
ence with Internal Revenue, Washington, D. C. 
Previously several years’ legal experience in mil- 
itary, including litigation, and 6 months’ general 
practice. Member Florida and Tennessee Bars. 
Desires position with firm or corporation, pref- 
erably South or West. Box 5A-1. 








REGISTERED PATENT ATTORNEY—NY 
Bar—3 years’ mechanical patent prosecution 
-prefer association with N. Y. or N. J. firm of- 

fering opportunity for own practice. Box 5A-2. 


ATTORNEY-ENGINEER, 28 YRS., ST. LOUIS 
University Law School 1955—Law Review- 

Washington University, Electrical Engineering 

1950—Married, Veteran; Seeks position combin- 

ing educational background, will relocate. Box 
-3. 








DOuglas 2-4329. Discovery and proof of facts re- 
lating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Member: American Society of Ques- 
tioned Document Examiners. 


LUKE S. MAY CONSULTING EXPERT & 

Examiner of “Questioned Documents.” Quali- 
fied in Military, Federal, Territorial, State and 
Provincial Courts, United States and Canada. Di- 
rector of the Scientific Detective Laboratories— 
established in Seattle since 1919. Advanced Sci- 
entific Evidence Laboratories with special ap- 
paratus for the examination, analysis, identifica- 
tion, determination and illustrative proof of 
facts relating to genuine or forged handwriting, 
typewriting, printing, seals, etc. The detection 
and ocular proof of facts regarding age, altera- 
tions, additions, substitutions, etc., in all types of 
important suspected or disputed papers. Phone 
Elliott 2445, Suite 843 Henry Building, Seattle 
1, Washington. 





ASSOCIATION WITH A FUTURE DESIRED 

by lawyer. 5 years’ general practice. Adminis- 
trative-organizational ability. AB, LLB(K.U.), 
admitted Kansas, 29, married, will relocate. Box 
5A-4. 





ROBES 


JUDICIAL ROBES CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. Bentitey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 








SHORTHAND AND 
STENOTYPE REPORTING 


NEW YORK—PHILIP HART CERTIFIED 

shorthand reporter (A.B. LL.M.) Notary, 305 
Broadway, New York 7, New York, Worth 
4-6081. I personally handle depositions. 








M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone ATlantic 1-1911. 


CHARLES SCOTT, DOCUMENT EXAMIN- 
er. Author; “Photographic Evidence”. Written 
opinions all handwriting and typewriting ques- 
tions. Fully equipped laboratory. Qualified wit- 
ness. Nationwide experience. Commerce Trust 
Building, Kansas City, Missouri. Telephones: Of- 
fice—VIctor 8540, residence—Nlagara 3246. 





NEW YORK, N. Y. AIR CONDITIONED 

hearing room for your convenience. Speed is 
one of the reasons “Reported by Sansom” means 
the finest court reporting. Speed in reporting. 
Speed in transcribing. Speed in delivering min- 
utes on “time”. Speed in covering cases . . . on 
quick notice. Sansom, 154 Nassau Street, Suite 
1132. New York 38, N. Y. BE 3-3381. 


SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; Chan- 
cery Building, 564 Market Street. References 
local bench and bar. 
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Are Microlex Editions the same as 
the microfilmed newspapers I've 
seen in public libraries? 


No, not at all. People tend to 
think of the familiar microfilm when 
they hear of Microlex. But Microlex, 
the next step beyond microfilm, is a 
microprint process—the type image is 
transferred from film to positive prints 
on cards. Unlike newspapers on micro- 
film, microprint cards are indexed so 
that any page on any card can be lo- 
cated quickly. The cards stand up to 
hard, constant use, too. 


Will I have to be a techni- 
cian to use Microlex? 


Of course not. We'd be 
in a fine fix if we had to be 
technical experts before we 
could use today’s wonderful 
products. It’s all most of us 
can do to put a plug in a wall 
socket 





why a toaster makes 

toast at that point is a mystery. 
Actually, you practice micro- 
photography every time you take a 
snapshot—unless your subject is life- 
size in the photo you develop later. 
In the Microlex process, especially fine 
cameras are used (they're run electron- 
ically for hairline control) so that the 
prints remain sharp even though re- 
duced 15 times. 


I've heard of microprint. It’s use- 
ful mostly for out-of-print works, 
or seldom-used works, isn’t it? 


That's what we thought too, at 
first. It was the lawyers themselves 
who changed our thinking. As soon 
as they saw how much space Microlex 
Editions saved them, and how easy 
microprint cards were to use, they 
asked us to put current material into 
microprint. As a matter of fact, some 
lawyers wouldn't buy American Law 
Reports in Microlex until we promised 
to supply them with the Second Series 


THE LAWYERS CO-OPERATIVE 





PUBLISHING CO. 





in Microlex as well. Now ALR2d and 
US. Reports, Law. Ed. current volumes 
are published in regular and Microlex 
Editions. 


Is microprint hard to read? 


Easier to read than a book. The 
Microlex Reader is among the most 
advanced pieces of reading equipment 
yet developed. It’s simple to operate, 
and gives a sharply defined image on 
its screen of the page under study. 
It magnifies a page, reduced 15 times 


in microprint, by 18 times—so the 








type you read is larger than it was in 
the book. 


Will a service or repair man have 
to call on me regularly to take care 
of my Reader? 


No. You may have to change a 
bulb infrequently—two spares come 
with your Reader—but the Reader has 
no moving parts to wear Out, consist- 
ing as it does of lenses and mirrors, 
all enclosed. We do advise that you 
keep a dust cover—supplied with the 
Reader—over the machine when it’s 


not in use. 


Does the room have to be dark 
when I use the Microlex Reader? 


No, reading is easy and comfort- 
able in a normally lighted room. Of 
course, you don’t want sunlight stream- 


ing through your window onto the 
é y 


Rochester 14, New York 


BAKER, VOORHIS & CO., INC. 


25 Broad Street, New York 


reader screen, nor do you want glar- 


ing lights overhead. 


If you can't read microprint with 
the naked eye, bow do you locate 
the page you want to read? 


Microlex cards, having 400 pages 
microprinted on each, are labeled and 
filed in page and volume order for 
easy location. A simple “page-finder” 
device shows you which page on a 
card is the one you want. Soon after 
you start using Microlex, you'll find 
yourself “riffling through” the pages 
on a Microlex card with the 
same ease and more quickly 
than you can the pages of a 


book. 


Are Microlex Editions more 
expensive than regular book 
editions? 


No, they actually cost less. 
But your real savings are in 
space and bookcase units or 
shelving. You save hundreds 
of dollars in shelving alone when you 
buy Microlex Editions instead of regu- 
lar book editions. The time Microlex 
Editions save you should be measured 
in money too. 


What sets are now available in 
Microlex Editions? 


American Law Reports, 1st and 
2d Series, U.S. Supreme Court Re- 
ports, Lawyers’ Edition, and Lawyers’ 
Reports, Annotated. 


Where can I see your Microlex 
Reader and Editions in use? 


Right in your own office! Just 
send your request to one of the com- 
panies listed below. Or, if you wish, 
ask for illustrated material which shows 
by word and picture how to use Micro- 
lex Editions. 


BANCROFT-WHITNEY COMPANY 


San Francisco 1, California 


BENDER-MOSS COMPANY 


Se. te 





an Francisco 2, California 
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Library of Con 

gress, 
Order Division, (6578X) 
Washington 25, D. Cc. 1 


A 


“THE MOST MERITORIOUS LAW BOOK” 






The James Barr Ames Fund 
PRIZE 


for “the most meritorious law book 
published in the English language 
within the last five years” 


Awarded 
t 


CORBIN ON CONTRACTS 


This great treatise should be in your library 


Ask for full particulars today 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 
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